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No. 5729. 


Martha Virginia Rhoderick, Executrix of the Estate 
of Elbridge P. Rhoderiek, Deceased, bt al, 
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vs. ! 

i 

j 

Luther A. Swartzell, et al. Appellees. 


BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 

I 

This appeal is taken from the final decree of the 
Supreme Court of the District of Columbi^ on March 
4, 1932, dismissing the bill in equity for tike cancella¬ 
tion of a release and the reinstatement of a deed of 
trust securing a large number of mortgage (notes, more 
than $800,000 of which remain in the pojssession of 
their owners, unpaid and uncancelled. Tlje case pre¬ 
sents one phase of the transactions of the ijiow defunct 
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investment brokerage house of Swartzell, Rheem & 
Hensey Company, which filed a voluntary petition in 
bankruptcy on January 26, 1931. 

The property involved is the northwest corner of 
Fifteenth and “H” Streets, Northwest, occupied by the 
modern office structure known as the Shoreham Build¬ 
ing, and valued at $3,000,000. The deed of trust sought 
to be reinstated as a first lien on this property by the 
bill of complaint was dated August 1, 1928, securing 
2790 separate notes, aggregating $2,250,000 held by 
more than 1600 individual transferees. 

The deed of trust contains the following provision 
relative to payment (R. 28): 

“And upon the full payment of all of said notes 

and of all extensions or renewals thereof, and the 

interest thereon, or upon prepayment thereof 

with interest and advance interest thereon as 

therein provided, and of all moneys advanced or 

expended as herein provided, and of all other 

proper costs (including cost of advertising), 

charges, commissions, half commissions and such 

commissions as mav be allowed bv law and are 

* — 

not otherwise herein provided for, and expenses 
incurred by means of these trusts, at any time 
before the sale hereinafter provided for, to re¬ 
lease and reconvey the said described premises in 
fee unto, and at the cost of, the said Harry Ward- 
man and Thomas P. Bones , as joint tenants, or 
the party ot* parties then claiming under them. 

“And it is mutuallv covenanted and agreed bv 
and between the respective parties hereto that the 
said fidl payment of principal and interest, as 
hereinabove provided, at the office of Swartzell, 
Rheem and Hensey Company in the City of Wash¬ 
ington, District of Columbia, shall constitute pay¬ 
ment of said notes respectively and shall stop 
interest thereon from date of said payment at said 
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office, and (all other matters having been fully 
paid as herein provided) the said parties hereto 
of the second part, or the trustee actiijig in the 
execution of this trust, shall thereupon have power 
to release and reconvey said land and premises, 
as aforesaid, without the presentation oy \ cancella¬ 
tion of said notes or anv of them.’’ 

•/ 

The secured notes were of the usual form, with the 
following additions (R. 105): j 

i 

i 

“Privilege reserved of paying this ncjte at any 
time before maturity upon payment of interest to 
date of payment and two months’ interest in ad¬ 
vance. 

“Principal and interest payable at th^ office of 
Swartzell, Rheem & Hensey Co., Washington, Dis¬ 
trict of Columbia.” 

I 

And below the signatures: 

“When this note is paid it should be cancelled 
and retained, that the trustees may be satisfied as 
to payment when a release is made.” 

I 

The appellees claim that the release wa^ properly 
made on July 16, 1930, upon the full payment on that 
day of the entire amount of principal, interest and pre¬ 
payment charges, in accordance with the foregoing 
provisions of the deed of trust. 

The appellants claim, first, that there whs no pay¬ 
ment in fact or as required by the deed of trust, and 
that the alleged payment by the appellees,!consisting 
of a deposit of approximately $1,700,000 by {the Shore- 
ham Investment Company and the Metropolitan Life 
Insurance Company and of $380,000, temporarily bor¬ 
rowed by Swartzell, Rheem & Hensey Company, plus 


4 


4 


$255,000 borrowed on the note of the trustees, in the 
special bank account in the joint names of Swartzell, 
Rheem & Hensev Company and Swartzell and Rheem, 
trustees under the deed of trust, as devised and con¬ 
summated by the defendants without notice to the par¬ 
ties secured and was therefore an invalid substitute 
for the payment required under the terms of the deed 
of trust, not authorized by that instrument, and did 
not justify the release and could not be characterized 
as an act of payment; 

Second, that the agency created by the paragraph 
of the deed of trust, quoted above, authorizing Sw^art- 
zell, Rheem & Hensev Company to receive payment 
for the noteholders, was terminated and cancelled, (a) 
because Swartzell, Rheem & Hensev Company, after 
the date of the trust deed, had become the owner of the 
security; (b) because by the contract of sale to the 
Shoreham Investment Company, Swartzell, Rheem & 
Hensey Company agreed as a part of the consideration 
that it would pay the indebtedness secured by the deed 
of trust; (c) because in the course of the transaction 
it became involved in personal obligations to complete 
the building, to refinance the property at its cost, and 
therefore an independent principal with interests di¬ 
verse from and adverse to its obligations and duty as 
a collecting agent. 

Third, that the payment made to the trustees under 
the deed of trust was without authority and merely 
constituted thes^ payees, jointly with the company, the 
agents of the payers. 

Fourth, that the transfer of the moneys in the spe¬ 
cial account to the general account of Swartzell, Rheem 
& Hensey Company on July 17, 1930, at which time 
the general account was overdrawn more than $800,000, 
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I 

could not for various reasons, among otherfe because 
it constituted a radical departure from the method of 
payment required by the terms of the trust, constitute 
a payment under the deed of trust; and, 

Fifth, that the clauses of the deed of trust, quoted 
above, did not in any event authorize prepayment to 
the firm before maturity of the notes without the pro¬ 
duction of the notes. 

Sixth. It is also claimed by the appellants that the 
principles of estoppel can not be relied on by the ap¬ 
pellees to support the release because appellees (a) 
had knowledge of the invalidity, and (b) participated 
in the transaction of payment, radically changing its 
method from what was required by the express terms 
of the trust, and they can not now be considered as 
subsequent purchasers entitled to rely upon ijhe record. 

This does not apply to the Huntington Terrace Cor¬ 
poration, which was a subsequent purchaser of the 
notes secured by second trust on the property and 
whose rights are admittedly to be preserved in any 
decree herein. 

The bill of complaint, which was filed pursuant to 
Equity Rule 15 by the owners of thirteen of these notes, 
aggregating $10,500, for the benefit as well of all 
owners of notes of this issue similarly sithated, sets 
forth that without their knowledge and wfithout the 
payment of their notes, and without the performance 
of the condition of payment specified as a prerequisite 
to the release of said deed of trust, the trustees there¬ 
under, Luther A. Swartzell and Edmund D. Rheem did 
execute a release on July 16, 1930, which wap recorded 
on the following day, and, charging the defendants 
with knowledge of the invalidity of the release, asked 
that the release be reinstated as a first lien on said 
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property. It avers that the owner of the property, 
the Shoreham Investment Company, and the present 
lien holders of record, to wit, the appellees Dodge and 
West, as trustees, and the Metropolitan Life Insurance 
Company, owner of the notes secured by a new deed of 
trust for $1,600,000, and the appellees, Brewer and 
Rheem, as trustees, and Holmead, the party secured 
by the second deed of trust for $400,000, had notice, 
both actual and constructive, of the invalidity of the 
release of the prior trust and that their interests were 
in equity subordinate to the prior lien to the extent of 
the unpaid notes under the trust of August 1, 1928. 

Answers were filed bv the various defendants which 
in substance aver that the entire indebtedness evi¬ 
denced by the notes secured by the deed of trust of 
August 1, 1928, was fully paid on July 16, 1930, in 
accordance with the terms and provisions of said deed 
of trust and that Swartzell and Rheem, the trustees 
therein appointed, executed and delivered their release 
on July 16, 1930, in proper exercise of the powers con¬ 
ferred on them by the provisions of the deed of trust. 
The court below failed to state, either in its findings 
of fact or conclusions of law, where the trust ivas paid 
or by whom or to whom . 

Upon the hearing of the cause a large number of wit¬ 
nesses were examined. All of the material facts, so 
far as is known to the plaintiffs, were developed. 
There was practically no conflict in testimony. No ex¬ 
ceptions were made to the omission or exclusion of 
evidence and the assignments of error present (a) al¬ 
leged errors in certain findings of fact, involving the 
consideration of a portion of the testimony, and (b) 
the legal questions as to the effect and consequences 
resulting from the established facts. 
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The findings of fact of the trial court ard found on 
pages 63 to 80 of the record. The plaintiifs’ excep¬ 
tions to these findings of fact appear on pag<j>s 87 to 90. 
The important exceptions to the findings cjf fact are 
renewed in the assignments of error found on pages 
92 to 99 of the record, and will be discussed in the 
subsequent sections of this brief. 

It appears from the evidence that Swartzell, Rheem 
& Hensey Company, which had been incorporated under 
the laws of the State of Virginia under the name “B. 
H. Warner & Company’’, was for many yeaprs engaged 
in the real estate business in Washington, j After con¬ 
ducting a general real estate business, specializing in 
the collection of rents, it had, while continuing its gen¬ 
eral business to an increasingly smaller extent for ten 
years prior to its bankruptcy specialized in placing of 
real estate mortgage loans and in disposing of the se¬ 
cured notes to investors throughout the country. Its 
profits were realized principally from tpe commis¬ 
sions charged the borrowers and because its loans 
were chiefly construction loans, these commissions 
were large. Its office occupied an entire building- 
owned by the company at 727 Fifteenth St(reet, North¬ 
west. j 

The founders of this business were all deceased, and 
for approximately ten years the business had been 
carried on by Luther A. Swartzell, the son of the origi¬ 
nal Swartzell, as president, and Edmund D. Rheem, 
the son of the original Rheem, as vice president, the 
offices of Treasurer and Secretary being filled by em¬ 
ployees having no interest or other connection with 
the business, and these four officers, together with 
one J. Newton Brewer, also an employee!, constituted 
the Board of Directors. I 
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In addition to the stock inherited from his father, 
representing a one-third interest in the stock of the 
corporation, Edmund D. Rheem had purchased the 
one-third stock interest formerly belonging to Hensey, 
and two-thirds of the Swartzell interest, giving him 
the ownership or control of a large majority of the 
stock and of the company. Luther A. Swartzell, pres¬ 
ident of the company and owner of the minor interest 
in the stock, was in poor health, was largely dominated 
bv Rheem’s influence in the conduct of the affairs of 
the company, and gave only a perfunctory attention 
to the business. The other officers regarded them¬ 
selves as employees and entirely subordinate to 
Rheem’s direction and control. 

The company transacted its financial business 
through several banking institutions in Washington, 
one of which was the Riggs National Bank, of which 
Rheem was a director and a stockholder. 

Harry Wardman and Thomas P. Bones were on Au¬ 
gust 1, 1928, the owners of the property involved in 
this suit, one of the most valuable business sites in 
the heart of the financial district of Washington and 
for many years occupied by the Shoreham Hotel. They 
planned the erection of a large modern office building- 
on this site. The deed of trust of August 1, 1928 (R. 
25-32), securing the notes held in part by the plain¬ 
tiffs, represented the construction loan for this pur¬ 
pose. The notes were sold to approximately 1600 in¬ 
vestors. The Rhoderick notes were purchased Oc¬ 
tober 11, 1928 (R. 104) and the Moore notes in Sep¬ 
tember, 1928, and have since continuously remained 
in their possession, interest having been received by 
them from Swartzell, Rheem & Hensey Company up 
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to the time of the voluntary bankruptcy of | that com¬ 
pany on January 26, 1931. j 

Wardman and Bones proceeded with th^ construc¬ 
tion' of the building between August 1, 1928, and Oc¬ 
tober 6, 1929, on which date the building was sub¬ 
stantially completed and partly occupied. It was then 
sold and transferred by Wardman and Bones to 
Swartzell, Rheem & Hensey Company, but in lieu of 
taking title in the name of the company, it was con¬ 
veyed to Wissman and Van Vranken, who \pere clerks 
employed in the company’s office. At the tjme of this 
conveyance, the only encumbrance on said property 
w-as the deed of trust of August 1, 1928, mentioned 
above. On January 9, 1930, the company paused the 
straw title holders, Wissman and Van Vranken, to ex¬ 
ecute a second deed of trust on said property to 
Swartzell and Rheem, trustees, to secure a hote in the 
sum of $300,000 payable to the order of oiie Charles 
W. Handy. Handy was a bookkeeper employed by the 
company. This second trust note was negotiated and 
sold to Southern Dairies, Inc., which, as yill herein¬ 
after appear, was a client of the Riggs National Bank, 
which held the note for collection. 

On March 7,1930, Swartzell, Rheem & Hpnsey Com¬ 
pany, as owner of the Shoreham Building, entered into 
a contract to exchange the equity in this building, sub¬ 
ject'only to the encumbrance of $2,250,000 for the 
Hurley-Wright Building, then owned by Patrick J. 
Hurley and his wife. This building was ipnder lease 
to the Federal Government; was of thd estimated 
value of $1,000,000, and was to be convened subject 
to a mortgage of $260,000. j 

By this contract of March 7, 1930, between the com¬ 
pany and Hurley, which was by its terms to be con- 
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summated on or before June 30, 1930, Swartzell, 
Rheem & Hensey Company agreed to complete the 
Shoreham Building by June 30, 1930, to pay interest 
and taxes to date of transfer, to pay real estate bro¬ 
kers’ commissions, and that it would, at its own cost, 
refinance the $2^250,000 encumbrance at its maturity 
on August 1 , 1933 , either by procuring the renewal of 
$2,000,000 thereof, or its replacement by a new loan 
of $2,000,000, the curtail of $250,000 to be paid at that 
time by Hurley. 

Hurley, after this contract was signed, associated 
with him one Joseph I. Cromwell, and together they 
organized the Shoreham Investment Company which 
took over the proposition and in which they are equal 
owners of the stock. 

At the time specified in the contract, to wit, June 30, 
1930, Swartzell, Rheem & Hensey Company had not 
completed the building in accordance with the agree¬ 
ment, but both parties to the contract were desirous of 
proceeding, notwithstanding the expiration of the 
specified time. On June 30, 1930, Swartzell, Rheem & 
Hensey Company transmitted by letter to the District 
Title Company a deed from Van Vranken and Wiss- 
man to the Shoreham Investment Company, and on 
July 1, 1930, Hurley sent the deed conveying the Hur- 
ley-Wright Building by letter to the Title Company, 
directing them to hold it until the proper adjustment 
and settlement was made. 

At or about this time Hurley and Cromwell agreed 
verbally with Swartzell, Rheem & Hensey Company 
to accept a bond for the completion of the Shoreham 
Building as a substitute for the actual completion re¬ 
quired by the contract of March 7, 1930, and that in 
lieu of the refinancing of the $2,250,000 loan at its 
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maturity on August 1, 1933, Swartzell, Rheefm & Hen- 
sey Company should immediately, and at its own ex¬ 
pense, refinance the building by a new loan of $1,600,000 
to be secured by a first deed of trust, to accept a 
$400,000 second trust to equal the agreed $2,000,000 
renewal, both of these mortgages to be executed by 
the Shoreham Investment Company and the expenses 
to be paid by Swartzell, Rheem & Hensey Company, 
the remaining $250,000 to be arranged in the following 
manner: 

The Shoreham Investment Company to pay $150,000 
in cash and Swartzell, Rheem & Hensey Cbmpanv to 
allow a deduction or credit of $100,000, whjich it was 
willing to do because, as explained by Rhee]m to Hur¬ 
ley, the company would thereby be relieved) of its ob¬ 
ligation to refinance in 1933, which would cost approx¬ 
imately $100,000. ! 

An application was thereupon made to the Met¬ 
ropolitan Life Insurance Company for tfye loan of 
$1,600,000. This loan was granted on July 7 and on 
that date and on July 11, 1930, the Metropolitan Life 
Insurance Company transmitted two letters |of instruc¬ 
tions and check for the sum of $1,600,000 tjo the New 
York Title & Mortgage Company in Washington. 

On June 4, 1930, the District Title Coihpany, em¬ 
ployed by Hurley, completed its examination of the 
title to the Shoreham Building property an<jl issued its 
preliminary report. This showed the title to be in 
Wissman and Van Vranken, subject only to the $2,- 
250,000 mortgage. A copy of this report was trans¬ 
mitted to the Metropolitan Life Insurance Company. 
In its letter of instructions to the New York Title & 
Mortgage Company the Life Insurance Cbmpanv di¬ 
rected that in the settlement of the transaction, said 
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encumbrance on the Shoreham Building should be 
paid. 

On July 9,1930, a surety bond was given, executed by 
Van Vranken and Wissman and Swartzell, Kheem & 
Hensev Company, as principals, and by the American 
Surety Company, hs surety, in which the obligees are 
the New York Title & Mortgage Company and the 
Shoreham Investment Company, in the sum of 
$100,000, indemnifying them against any liens for 
work, labor and materials (R. 99-101). This bond re¬ 
cites that 

“Whereas, the said principals have recently 
erected, constructed and completed on Lot 800, in 
Square 219, iii the District of Columbia, a building 
known as the Shoreham Building,” etc. 

On the same day, July 9, 1930, the deed conveying 
the Shoreham Building to the Shoreham Investment 
Company was recorded. 

On the following day, July 10, 1930, the second trust 
for $300,000, dat^d January 9, 1930, which had previ¬ 
ously been unrecorded, was placed of record. The ex¬ 
istence of this deed of trust was not known to the Title 
Companies until their run-down of title a day or two 
prior to July 16, 1930. 

Apparently relying upon the procuring of a release 
of the August 1, 1928, trust under the provision here¬ 
tofore quoted, the parties interested and their agents, 
the two Title Companies, the New York Title Company 
representing particularly the Metropolitan Life In¬ 
surance Company, and the District Title Company 
representing the Shoreham Investment Company, and 
acting also upon the written instructions of the New 
York Title Co., proceeded to take the steps necessary 
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in their judgment to effect a payment and procure a 
satisfactory release. Although the second trust of 
$300,000, upon which the balance then due was 
$262,947.49, contained the same provision ds the trust 
of August 1, 1928, for payment at the office^ of Swart- 
zell, Rheem & Hensey Company and for a release with¬ 
out the presentation or cancellation of the [notes, they 
specifically required payment and surrender of these 
cancelled notes. The deed of trust of Augpst 1, 1928, 
was handled in the following manner: 

On July 11, 1930, Swartzell, Rheem & Hensey Com¬ 
pany, by letter, advised the Title Company of a pro¬ 
posed method of settlement to be followed: That the 
Title Company would receive the sum of $1^0,000 from 
the Shoreham Investment Company and tpe net pro¬ 
ceeds of the loan of $1,600,000, after deducting taxes 
and other charges, and a second trust note of $400,000, 
and that upon the turning over to it of these moneys 
and note, Swartzell, Rheem & Hensey Company would 
furnish the Title Company with a release of the exist¬ 
ing first trust on the property, all without knowledge 
of the parties secured thereby. 

This method of settlement was not satisfactory to the 
New York Title & Mortgage Company and the above 
letter of instructions from S^wartzell, Rheejn & Hensey 
Company (R. 129, 130) was cancelled by endorsement 
of cancellation on the original by E. D. Rhfeem, and on 
July 16, 1930, a detailed letter of instructions, pre¬ 
pared by the New York Title and Mortgage Com¬ 
pany, addressed to the District Title Insurance Com 
pany, was delivered to the latter company with the en • 
dorsed approval of Swartzell, Rheem & Hensey Com¬ 
pany, by Rheem, vice president. This document is set 
forth in full (R. 131-133). It transmits a check for 


14 


* $1,556,645.80, the net proceeds of the $1,600,000 loan, 
after deducting $43,354.20 required to pay two years 
arrears of taxes and title fees. This check so trans¬ 
mitted to the District Title Company was made pay¬ 
able to “Swartzell, Rheem & Hensey Co. and Luther A. 
Swartzell and Edmund D. Rheem, Trustees under deed 
of trust dated August 1, 1928, and recorded in Liber 
No. 6194 Folio 347, of D. C. Land Records for account 
of holders of the notes described in said trust.” 

This check it directs is to be delivered and deposited 
in the Riggs National Bank to the account of “Swart¬ 
zell, Rheem and Hensev Co. and Luther A. Swartzell 

7 m 

and Edmund D. Rheem, Trustees”, etc., continuing in 
the words of the check, 

“when, as and if an amount is on deposit in said 
account which, together with said check for 
$1,556,645.80 will equal the sum of $2,250,000, plus 
accrued interest and prepayment interest of two 
months in advance, as provided in said deed of 
trust recorded in Liber 6194, folio 347, with re¬ 
spect to payment of accrued interest and prepay¬ 
ment interest. We shall require that the checks 
which are to complete the aggregate deposit, above 
referred to, be drawn payable to Swartzell, Rheem 
and Hensev Co. and Luther A. Swartzell and Ed- 

m/ 

mund D. Rheem, Trustees under deed of trust 
dated August 1, 1928, and recorded in Liber No. 
6194, Folio 347 of D. C. Land Records, for ac¬ 
count of holders of the notes described in said 
trust, except as to the amount to be credited to 
said account.” 

On the same dav a letter was delivered to the District 
Title Company by the Shoreham Investment Company, 
transmitting check for $150,000, which it was stated 
should be deposited in the Riggs National Bank in the 
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same manner as the check of the New York Title Com¬ 
pany. In this check the payee was described in the 
identical words of the New York Title & Mortgage 
Company check. The letter also advised the District 
Title Company that the bond for completion of the 
building had been executed in the form approved by the 
New York Title & Mortgage Company anc} the Shore- 
ham Investment Company. This bond referred to was 
not the instrument dated Juiv 9, 1930, heretofore re- 
ferred to, which is a bond against mechanics’ liens, 
but an instrument dated July 16, 1930, was executed 
solely by Swartzell, Rheem & Hensey Company as 
principal (R. 141, Exhibit Hurley No. 1), reciting the 
default under paragraph five of the contract of March 
7, 1930, requiring the completion of the Shoreham 
Building by June 30, 1930, and guaranteeing to com¬ 
plete the work under the supervision of the Shore- 
ham Investment Compaiw and to pay the cost thereof 
promptly, which instrument is guaranteed bv personal 
endorsement of Edmund D. Rheem, as surety. 

On July 16, 1930, the funds which all parties knew 
were necessarv to clear the title to the Shoileham Build- 

* i 

ing were the following: 

First Trust, with accrued interest for 5V*> 
months, and 1 % for prepayment before 

maturity ..$2,334,750.00 

Second trust. 

Taxes and title fees. 


262,947.49 
43,354.20 

Weaver Bros., commission on new loan.. j 16,000.00 


Total 


$2,657,051.69 


To meet these payments, the transactioi} made avail¬ 
able the following amounts: 
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Proceeds of new loan.$1,600,000.00 

Cash from Shoreham Investment Com¬ 
pany .. 150,000.00 


Total .$1,750,000.00 


The cash deficit was $907,051.69. 

The evidence shows that Swartzell, Rheem & Hen- 
sey Company had at that time no such amount avail¬ 
able to meet the payment, and it was known to all 
parties concerned in the transaction that there was no 
other source of money or person obligated other than 
Swartzell, Rheem & Hensey Company to produce the 
money. 

On July 15, 1930, a conference of all the parties was 
held in the office of the Shoreham Investment Company 
at which Rheem, Hurley and Cromwell were present, 
and at which a representative of the Metropolitan Life 
Insurance Company was also present, and at this time 
Rheem stated, in view of an objection which Hurley 
was making to certain conditions in the $1,600,000 loan 
and was about to call off the whole transaction, that he 
had been to the trouble of arranging for all the money 
to pay off the loan. 

The actual transaction of closing this matter on 
July 16,1930, was carried out in the following manner: 

On the morning of July 16, 1930, Rheem, obviously 
advised of the requirements of the Title Company and 
knowing that his company would be required to show 
a credit of approximately $635,000 in addition to all of 
the moneys coming from the transaction to equal the 
obligation owing to the noteholders in principal and 
interest, and that in addition thereto it would be com¬ 
pelled to pay the $262,000 to clear the second trust 
note, went to Mr. Fleming, president of the Riggs Na- 
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bank and 


tional Bank, and applied for a loan of $625,()00, stat¬ 
ing to Mr. Fleming that it was needed pending the con¬ 
summation of the Shoreham transaction, ijn a brief 
conversation between the two, Rheem told Flejning that 
he would give as collateral notes on the Westchester 
Apartments, and Fleming said that that yvould be 
satisfactory (R. 134, 135). This loan was to be a tem¬ 
porary one, for four or five days. 

On that afternoon, Mr. Fleming was out oij the bank 
and returned after four o’clock, at which [time and 
during his absence the loan and deposit transactions 
had been made and completed, and the persons pres¬ 
ent and who conducted the matter had been gone about 
ten or fifteen minutes (R. 138). The actual transac¬ 
tion at the Riggs Bank was conducted in the follow¬ 
ing manner: 

About three o’clock Rheem went to the 
either accompanied or met there Mr. Swartzell, Mr. 
Booher, Manager of the New York Title Company and 
who wrote the letter of July 16, heretofore referred 
to, and Mr. Stadtler, Assistant Secretary and Trea¬ 
surer of the District Title Company, who carried with 
him two checks received from the New York Title Com¬ 
pany and the Shoreham Investment Corhpanv and 
armed with express instructions from the two title 
companies as to the exact method to be employed in 
consummating the payment. Two collateral potes were 
prepared (See Exhibits Handy Nos. 9 and 
dated July 16, 1930, payable on or before 
after date, the first for the sum of $255,00p executed 
by Luther A. Swartzell and Edmund D. Rheem, trus¬ 
tees, and the second for the sum of $380,00p, executed 
in the name of Swartzell, Rheem & Hensey j Company, 
by Luther A. Swartzell, president, and E. jD. Rheem, 


10), both 
five days 
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vice president. Both of these notes were payable to 
the order of the Biggs National Bank (R. 117, 137). 
The bank thereupon issued two cashier’s checks, one 
to the order of Swartzell and Rheem, trustees, for the 
sum of $255,000, and the other to the order of Swart¬ 
zell, Rheem & Hensey Company for $380,000, which 
were thereupon endorsed by the respective payees, the 
signatures being affixed by Swartzell and Rheem. 

The parties then went with Mr. Nevius to the desk of 
one Johnson, described as the “New Accounts” teller, 
to open the account in the manner directed by the New 
York Title Company. The first deposit slip was made 
out in the handwriting of Mr. Johnson covering the two 
checks produced by Mr. Stadtler, the one for $1,556,- 
645.80, and the other for $150,000. Mr. Nevius testified 
that this deposit slip was the first and opened the 
account in accordance with their practice of having the 
complete details of the title of the account appear on 
the first deposit ticket for the information of the book¬ 
keeper. Following this deposit a second deposit ticket, 
with the title of the account abbreviated, was made for 
the two cashier’s checks aggregating $635,000. 

Mr. Stadtler states that he objected at first to turn¬ 
ing over the two checks brought by him until the sec¬ 
ond trust note of $300,000 was cancelled and delivered 
to him, but afterward did surrender the checks without 
the note because of the assurance given him that the 
note would be cancelled and surrendered to him after 
the deposits had been made (R. 129). After the de¬ 
posits were made, he went with the others to the note- 
teller’s window, where the second trust note was can¬ 
celled and surrendered to him. Mr. Stadtler then re¬ 
ceived from Mr. 1 Nevius, or from Mr. Rheem, a letter 
which was then written, addressed to the District Title 
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Company, dated July 16, 1930 (R. 112), advising that 
there was on deposit to the credit of Swartzell, Rheem 
& Hensey Company and Luther A. Swartzell and Ed¬ 
mund D. Rheem, trustees, etc., as set forth ^n full in 
the title of the account, the sum of $2,334,750, and a 
letter in similar form was also written and delivered 
to the New York Title Company, each of these letters 
being signed by Mr. Nevius, as Vice President of the 
Riggs National Bank. 

"When Mr. Fleming, President of the Bank, returned 
as stated, ten or fifteen minutes after the parties had 
left with these letters, he instantly telephoned Mr. 
Booher at the New Y^ork Title & Mortgage Company 
advising him that the language of the letter must not 
be misconstrued as obligating the Riggs National Bank 
to any degree. Mr. Booher advised him he did not so 
understand the language of the letter. Mr. Fleming 
thereupon forthwith confirmed his telephone conversa¬ 
tion by letter delivered by messenger, and o^. the next 
morning had Mr. Nevius go to each of the Title Com¬ 
panies to secure the return of the two letters in ques¬ 
tion. Mr. Nevius received back the letter tp the Dis¬ 
trict Title Company and received a letter from the 
the New York Title Company confirming thfe position 
of Mr. Fleming, stated above. 

It appears from the records of the Riggb National 
Bank and other evidence in the case (R. Ill) that the 
balance due on the second trust note, to wit, $262,- 
947.49, was paid by check of Swartzell, Rheem & Hen¬ 
sey Company on their general account at Riggs Na¬ 
tional Bank on July 16, and that at the tiijne of this 
payment the credit balance in the account] was less 
than $100,000, so that at the close of business on July 
16, 1930, the bank records showed an overdraft in that 
account of $178,045.49. 
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It also shows (R. Ill) that during the progress of 
business on the following day, July 17, other checks 
were paid, increasing this overdraft to $181,190.51. 

The account shows that a check of July 17 was next 
paid on this account for $635,105.83, covering the two 
notes above described for $255,000 and $380,000 re¬ 
spectively, plus one day’s interest, which increased the 
overdraft in this account to more than $815,000. 

These bank records then show that a deposit was 
credited in this general account of $2,341,645.80 and 
that this deposit was represented by a check on the 
special account signed by Swartzell and Rheem as 
officers and as trustees, dated July 16, 1930, and rep¬ 
resenting the entire deposit in the special account. It 
is also shown by the original deposit ticket that the 
ticket is in the handwriting of Rheem and was orig¬ 
inally dated July 16, 1930, but that a “7” was written 
over the “6”, and deposit actually made on the 17tli 
of July. At the close of business on July 17, 1930, the 
total amount of credit balance in Swartzell, Rheem & 
Hensey Company’s account was the sum of $1,521,- 
985.44, and at no time in this account between June 28, 
1930, and July 30, 1930, did the credit balance exceed 
the maximum sum of $1,528,133.44, which existed im¬ 
mediately upon crediting the check above described, 
after deducting the overdraft. 

The releases of the first and second trusts were ex¬ 
ecuted by Swartzell and Rheem at five minutes to one 
on July 16, 1930 (R. 148). The Notary who took the 
acknowledgments then left the papers with Mr. Rheem. 

Either at the time of the transaction at the Riggs 
National Bank or shortly thereafter the two releases 
were delivered to the District Title Company and 
placed of record. Both releases had, previous to their 
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execution, been prepared by the Title Officer of the 
New York Title Company with the certificate of that 
company attached to each that the person to whom the 
release was given, the Shoreham Investment Company, 
was the present owner of the property. 

The release of the $2,250,000 trust recites 
indebtedness has been paid in accordance 
provisions of the trust. The release of thej $300,000 
trust recites that the notes have been exhibited to the 

I 

trustees, marked “paid’’ and cancelled. 

Prior to the bankruptcy of Swartzell, Rhee 
sey Company on January 26, 1931, as stated above, 
there had been no default in the payment of interest 
on the notes secured by the deed of trust of August 
1, 1928. The checks for the six months’ interest due 
August 1, 1930, were paid by Swartzell, Rhedm & Hen- 
sey Company without notice to the plaintiffs and other 
noteholders of any prepayment, and plaintiffs and 
others interested did not know of any of the transac¬ 
tions with regard to the sale of the building, its owner¬ 
ship by Swartzell, Rheem & Hensev Company, or the 
matters claimed by the defendants to be a payment of 
the indebtedness until these matters were discovered 
upon an investigation by counsel made subsequent to 
the bankruptcy, whereupon suit was immediatelv filed. 
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SUMMARY OP 

Facts Bringing Home to the Defendant, Shoreham In¬ 
vestment Company, a Corporation, Knowledge of 
the Antagonistic Position Occupied by Swartzell, 
Rheem & Hensey Company at the Time of the Re¬ 
lease of the Trust of August 1, 1928, and at the 
Time of the Alleged Payment of Said Trust to 
Swartzell, Rheem & Hensey Company on July 
16th-17th, 1930. 

1. On August 1, 1928, Swartzell, Rheem & Hensey 
Company negotiated a loan on the Shoreham Building 
evidenced by a trust from Wardman and Bones, the 
owners, securing John H. Holmead, an employee of 
the firm, in the sum of $2,500,000, making Luther A. 
Swartzell and Edmund D. Rheem, President and Vice 
President of the firm, respectively, as trustees, said 
trust being evidenced by 2790 separate notes, including 
those held by the plaintiffs herein (R. 70). 

2. On January 4, 1930, Swartzell, Rheem & Hensey 
Company placed on said property a second deed of 
trust through Wissman and Van Vranken, clerks in 
the office of said company, in the sum of $300,000 to 
the order of Charles W. Handy, also a clerk in said 
office. This note was endorsed in blank by Handy and 
negotiated by the company, but the trust was not re¬ 
corded until June 10, 1930, and the note was marked 
“paid” and cancelled at Riggs Bank on July 16, 1930 
(R. 55). 

3. In October, 1929, the firm of Swartzell, Rheem & 
Hensey Company became the owner of the Shoreham 
Building, the property conveyed by the trust of Au¬ 
gust 1,1928, title being taken in the names of Wissman 
and Van Vranken, straw title holders for said com¬ 
pany. 
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4. The contract of exchange of the Shoreljam Build¬ 
ing between the firm and Patrick J. Hurley was dated 
March 7, 1930, and imposed upon the firm ihe obliga¬ 
tion of completing the construction of the Shoreham 
Building on or before June 30,1930, and also the affirm¬ 
ative obligation of extending or refinancing the $2,- 
250,000 trust on said building to the extent olj $2,000,000 
at its maturity on August 1, 1933, upon thje payment 
by Hurley on account thereof of the sum of $250,000. 
The further undertaking in said contract by the firm 
was to pay interest and taxes to date of transfer, and 
real estate brokers’ commissions (R. 68). j 

5. After the execution of the contract of March 7, 
1930, Hurley associated with him one Crolnwell, who 
paid Hurley on July 9, 1930, $370,000 for a one-half 
interest in the Hurley-Wright Building, representing 
also a half interest in the Shoreham Building deal, and 
thereupon the two incorporated the Shoreham Invest¬ 
ment Company, the stock of which was ^t the time 
of the occurrences herein owned by them iif equal pro¬ 
portions. 

6. The District Title Company was employed by 
Hurley to examine the title of the Shorehain Building, 
which employment was continued by the Stjoreham In¬ 
vestment Company, and a preliminary title report was 
made to Hurley on June 4, 1930, indicatihg that the 
title was good in said straw holders, subject to the en¬ 
cumbrance of $2,250,000 (R. 68). 

7. On June 30, 1930, Swartzell, Rheem 
Company sent a letter to the District Title Insurance 
Company transmitting a deed from Wissman and Van 
Vranken, conveying the Shoreham Building to the 
Shoreham Investment Company. 


& Hensev 
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8. On July 1, 1930, the Shoreham Building not hav¬ 
ing been completed under the terms of the contract of 
March 7, 1930, Hurley sent to the District Title Com¬ 
pany a deed of the same date conveying the Hurley- 
Wright Building to Wissman and Van Vranken with 
a letter directing the deed to be held from record until 
an adjustment of taxes, insurance, and security is 
made for the completion of the building (R. 68, 69). 

9. On July 1, 1930, the Shoreham Investment Com¬ 
pany, through Hurley and Cromwell, the owners of the 
stock, verbally agreed with Swartzell, Rheem & Hen- 
sey Company as follows (R. 69): 

“* * * to accept a bond for completion of the 
Shoreham Building and also that instead of re¬ 
financing under contract of March 7th, 1930, the 
$2,250,000 loan at its maturity on August 1, 1933, 
the Swartzell, Rheem & Hensey Company should 
immediately do so at its own expense by arrang¬ 
ing for a loan of $2,000,000 on the Shoreham Build¬ 
ing, the Shoreham Investment Company to pay at 
once $150,000 in cash to the Swartzell, Rheem & 
Hensey Company instead of the $250,000, which 
by the terms of the contract of March 7, 1930, was 
to have been paid August 1, 1933. Swartzell, 
Rheem & Hensey Company were willing to make 
this reduction of $100,000 because, as it explained 
to Hurley, the cost of refinancing in 1933 would be 
about $100,000, and the cost of the $2,000,000 loan 
at that time, July, 1930, was very small. 

“* * * A loan of $1,600,000 was to be procured 
to be secured by a first deed of trust on the Shore¬ 
ham Building property, a second deed of trust se¬ 
curing $400,000 was to be placed upon the prop¬ 
erty; the Shoreham Investment Company was to 
put up $150,000 as above mentioned; and Swart¬ 
zell, Rheem and Hensey Company were to put up 
in cash a sufficient amount to provide all balance 
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of tlie money necessary to pay in full this said 
trust of $2,250,000. By this transaction, when 
completed, the Shoreham Building would be sub¬ 
ject to incumbrances of $2,000,000 only.” 

10. On July 9, 1930, the District Title Company at 

the written request of Swartzell, Rheem & Hensey 
Company to do so “at once” recorded the debd on the 
Shoreham Building dated June 30, 1930, frdm Wiss- 
man and Van Vranken to the Shoreham Investment 
Company (R. 70, 124). j 

11. On July 10, 1930, the second deed of! trust of 
$300,000, dated January 9, 1930, was recorded. This 
fact was known to both Title Companies prior to July 
16, 1930. 

12. The defendant, Metropolitan Life insurance 
Company, by letters of July 7 and July 11, 1930, trans¬ 
mitted its check for $1,600,000 to the New York Title 
and Mortgage Company, characterizing the latter com¬ 
pany as its “escrow agent”, stating that the lirst trust 
of $2,250,000 was to be paid as a part of the settle¬ 
ment of the exchange transaction (R. 70). 

13. Thereafter, on July 16, 1930, the New York Title 
and Mortgage Company sent its check for $1,556,645.80 
to the District Title Company to the joint order of 
Luther A. Swartzell and Edmund D. Rheem, trustees 
under the deed of trust dated August 1, 1928, and 
Swartzell, Rheem & Hensey Company, to be delivered 
by the District Title Company in accordance with the 
letter of instructions from the New York T^tle Com¬ 
pany to the District Title Company. The Amount of 
the check was net after deducting the three items, to 
wit, settlement fee of $800.00, title insurance pf $2,050, 
arrears of taxes of $42,000 assumed by ^Swartzell, 
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Rheem & Hensev Company, in its original contract of 
exchange of March 7, 1930, and charges for convey¬ 
ancing and recording (R. 70). 

14. On July 16,1930, the Shoreham Investment Com¬ 
pany delivered to the District Title Company its check 
for $150,000, payable also to the joint order of the 
trustees and the firm. This payment was in execution 
of the verbal contract of July 1, 1930, between Hurley 
and Swartzell, Rheem & Hensev Company, making 
certain changes in the original contract of March 9, 
1930 (R. 69, 70, 71). The essential provisions of the 
letter of instructions of July 16, 1930, from the New 
York Title and Mortgage Company to the District 
Title Company follow (R. 72): 

“Said check for $1,556,645.80 is to be applied 
towards the payment of the indebtedness of $2,- 
250,000.00 secured by the deed of trust of Harry 
Wardman and Thomas P. Bones to Luther A. 
Swartzell and Edmund D. Rheem recorded in 
Liber 6194, folio 347. The said check is to be de¬ 
livered to Swartzell, Rheem & Hensev Co. and by 
them and you deposited in the Riggs National 
Bank to the account of ‘Swartzell, Rheem & Hen- 
sey Co., and Luther A. Swartzell and Edmund D. 
Rheem, Trustees under Deed of Trust dated Au¬ 
gust 1, 1928, and recorded in Liber 6194, folio 347 
of D. C. Land Records, for account of holders of 
notes described in said trust/ when, as and if an 
amount is on deposit in said account which to¬ 
gether with said check for $1,556,645.80 will equal 
the sum of $2,250,000.00, plus accrued interest and 
prepayment interest of two months in advance, as 
provided in said deed of trust, recorded in Liber 
6194, folio 347 with respect to payment of accrued 
interest and prepayment interest. We shall re¬ 
quire that the checks which are to complete the 
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aggregate deposit above referred to be difawn pay¬ 
able to ‘Swartzell, Rheem & Hensey Co., and 
Luther A. Swartzell and Edmund D. Rhe^m, Trus¬ 
tees under Deed of Trust dated August 1, 1928, 
and recorded in Liber 6194, folio 347 of D. C. 
Land Records, for account of holders of notes de¬ 
scribed in said trust,’ except as to the amount to 
be credited in said account. 

“ A proper release of the deed of trust recorded 
in Liber 6194, folio 347 is to be recorded by you. 

“With reference to the deed of trust from Ed¬ 
ward L. Wissman and Fred H. Van Vranken to 
Luther A. Swartzell and Edmund D. Rh^em, trus¬ 
tees, dated January 9,1930, recorded July 10,1930, 
instrument No. 77, you are to have the note for 
$300,000.00 secured by said trust surrendered to 
you and properly cancelled. A proper release of 
said deed of trust is to be recorded by ^ou.” 

This letter was endorsed (R. 73): ! 

“Approved. 

“SWARTZELL, RHEEM & HENSEY CO. 
“By ED D. RHEEM, V. P.” 

15. On July 1, 1930, Hurley wrote the District Title 
Insurance Company enclosing deed of the Hurley- 
Wright Building to Wissman and Van Vranken, ad¬ 
vising the District Title Company (R. 132): 

“ * * * that the writer requesp Robert 

L. McKeever of McKeever & Goss, tjhe agents 
in this matter, to hold the deed until proper 
adjustments of taxes, rents, etc., and security for 
the completion of the building, etc., are made in 
conformity to the contract between the writer and 
Swartzell, Rheem & Hensey Company,| above re¬ 
ferred to, a copy of which is attached to this letter. 

“The writer calls attention to the fabt that the 
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building lias not been completed as agreed in the 
contract, and that it will, therefore, be necessary 
to obtain from Swartzell, Rheem & Hensey Com¬ 
pany security, possibly in the form of a bond, not 
only for the completion of the building, but to pro¬ 
tect the purchaser against liens other than the 
mortgage referred to in the contract.” 

A letter was also written by Hurley on July 16, 
1930, to the District Title Company to “take the place 
of the letter of instructions of July 1, 1930,” stating, 
among other things (R. 133): 

“ * * * that the writer is advised that the deed 
transferring the Shoreham Building to the Sliore- 
ham Investment Company is now on record, and 
that the Title Company is prepared to issue its 
certificate of title; that the adjustments of interest 
and insurance have been left in the hands of 
McKeever & Goss, who are acting as agents for 
the writer; that it is also his understanding that 
the bond to protect against liens has been secured 
in a form satisfactory to both the New York Title 
and Mortgage Company and the Shoreham In¬ 
vestment Company; and that when the Title Com¬ 
pany is in a position to certify that title to Shore¬ 
ham Building is good in Shoreham Investment 
Company, subject to a first trust of $1,600,000.00 
and a second mortgage of $400,000.00 and that 
taxes are paid to June 30, 1930, and upon instruc¬ 
tions of R. L. McKeever of McKeever & Goss, 
Inc., who is also agent for the Shoreham Invest¬ 
ment Company, the Title Company may record the 
deed to the Hurlev-Wright Building.” 

16. John H. Stadtler, occupying the position of As¬ 
sistant Secretary and Treasurer of the District Title 
Company for a period of fifteen years, testified that as 
a result of the letter of July 1,1930, the Title Company 




knew that in the contract of exchange of Marqh 7,1930, 
Hurley was dealing with Swartzell, Rheem & Hensey 
Company as the owners of the Shoreham Building (R. 
123, 133, 134). | 

17. On July 10,1930, a bond was executed ty Swart¬ 

zell, Rheem & Hensey Company, whereby Jpwartzell, 
Rheem & Hensey Company guaranteed to jfinish the 
building under the direction of the Shoreham Invest¬ 
ment Company through its agent, McKeevejr & Goss, 
and pay the cost thereof promptly. The execution of 
this contract was guaranteed by Edmund D. Rheem 
(R. 141). I 

18. On July 15, 1930, there was a conference at the 
offices of the Shoreham Investment Company, there be¬ 
ing present Messrs. Cromwell, Hurley, Robert L. Mc- 
Keever, Edmund D. Rheem, and a representative of 
the Metropolitan Life Insurance Company, at which 
time the conditions of the transaction were discussed. 
At this meeting Rheem advised Hurley th^t he had 
arranged to pay the entire obligation, referring to the 
$2,250,000 mortgage, including the accrued interest 
and prepayment commission, and both Hhrley and 
Cromwell accepted Rheem ? s statement that he had ar¬ 
ranged the necessary money to take up the loan with¬ 
out any inquiry as to the source of the mon^y, relying 
on the reputation of the firm (R. 144, 145). | 

Hurley testified that the Shoreham Investment Com¬ 
pany gave a second trust of $400,000, in addition to the 
loan of $1,600,000 of the Metropolitan Life 
Company, and $150,000 in cash, the difference to be 
provided for by Rheem (R. 145, 146). 

19. Hurley further testified that (R. 148) 
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“ * * * he realized from the inception of the 
deal that he was dealing with Swartzell, Rheem & 
Hensey Company as the owners of the Shoreham 
Building. Although the building was not in their 
name, he understood that they were the real 
owners of the equity, whatever that was, and the 
contract he made was not with the parties who 
held the title, but was made direct with Swartzell, 
Rheem & Hensey Company.” 

20. Cromwell, the associate of Hurley, testified with 
respect to his knowledge of the ownership of the Shore- 
ham Building as follows (R. 150): 

“Witness knew of Mr. Hurley’s contract with 
Swartzell, Rheem & Hensey Company, the owners 
of the building. He was familiar with the con¬ 
ditions of this trust at that time only through the 
District Title Company. They had Mr. Whiteford 
organize the Shoreham Investment Company, and 
then employed the District Title Company to check 
up the title, and the New York Title and Mortgage 
Company representing Metropolitan Life. Wit¬ 
ness was only advised through them of the terms 
of the matter. 

“When they accepted the undertaking of Swart¬ 
zell, Rheem & Hensey Company through Mr. 
Rheem that they were to pay off this indebtedness, 
they were relying on the Title Company and their 
attorney, Mr. Whiteford.” 
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SUMMARY OF 

I 

Facts Bringing Home to the Defendant, Metropolitan 
Life Insurance Company, the Antagonistic Posi¬ 
tion Assumed by Swartzell, Rheem & Hehsey Com¬ 
pany and by Rheem and Swartzell, the Trustees, 
to the Noteholders Secured by the Trust of August 
1, 1928. 

1. Paragraph 14 of the Bill of Complaint avers that 

on July 16, 1930, in the transactions involving the al¬ 
leged payment of the trust of August 1, 1928, all par¬ 
ties except the plaintiffs and other noteholders par¬ 
ticipated and had full knowledge and opportunity to 
protect their interests. j 

2. The answers of Edmund D. Rheem and Luther 

A. Swartzell, the trustees under said trust, the answer 
of the Shoreham Investment Company, and the answer 
of the Metropolitan Life Insurance Company, all make 
the express averment that said trust was paid on July 
16, 1930, but significantly fail to state by whom said 
trust was paid (R. 17, 18, 20, 23, 24, 35, 36). The 
court below, in its findings, states that the trust of 
August 1, 1928, was paid in accordance with its terms, 
but fails to state when and by whom said payment was 
made (R. 80). ! 

3. The fact that there was an undisclosed outstand¬ 
ing, second deed of trust of $300,000 on thej Shoreham 
Building, dated January 9, 1930, but recorded July 
10, 1930, became known to the District Titlje Company 
and the New York Title Company prior t<^ the occur¬ 
rences of July 16,1930. These companies represented, 
respectively, the defendants, Shoreham Investment 
Company and Metropolitan Life Insurance Company. 

4. The Metropolitan Life Insurance Coxfipany came 
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into the picture on July 7, 1930, when it sent a letter 
to the Capitol Title & Guarantee Company, a subsid¬ 
iary of the New York Title & Mortgage Company, ad¬ 
vising the former that a loan had been authorized o!‘ 
$1,600,000 on the property involved on the note of the 
Shoreham Investment Company, and requesting said 
Title Company to examine title, prepare papers, and 
gave detailed instructions for closing the loan (R. 114, 
115). 

5. On July 11, 1930, the Metropolitan Life Insur¬ 
ance Company wrote a letter to W. J. Booher, Man¬ 
ager of the New York Title & Mortgage Company, 
acknowledging receipt of its title report and papers 
in regard to the loan, approving the same, and ad¬ 
vising that the check for $1,600,000, payable to the 
joint order of the Shoreham Investment Company 
and the New York Title & Mortgage Company, “ es¬ 
crow^ agent”, would be mailed, and giving detailed in¬ 
structions for settlement (R. 115). 

6. On the sam^ date, to wit, July 11, 1930, the Met¬ 
ropolitan Life Insurance Company wrote a letter to 
the New York Title and Mortgage Company enclosing 
a check for $1,600,000, and stating that the letter and 
check “are being delivered to Mr. West to be carried 
to the Title Company” (R. 115). 

7. On June 4, 1930, a preliminary title report had 
been issued by the District Title Company addressed 
to McKeever & Goss, Inc., showing the title to be good 
in Wissman and Van Vranken as joint tenants, sub¬ 
ject to the deed of trust of August 1, 1928 (R. 115). 
The record shows that this title report of the District 
Title Company was sent to the Metropolitan Life In¬ 
surance Company as the title record upon which it 
based its letter of instructions, so that it was aware 
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of the fact that the District Title Company w*as acting 
for the New York Title Company in this matter. 

8. On July 15, 1930, Patrick J. Hurley testified, a 
conference occurred at the office of the Shoijeham In¬ 
vestment Company (R. 143). In addition to Hurley 
and Mr. Cromwell, those present were Mr. fe. L. Mc- 
Keever, Mr. Rheem, and a person representing the 
Metropolitan Life Insurance Company, whbse name 
Hurley could not recall. (See also p. 146.) Mr. Crom¬ 
well also testified about this conference (R. 149). 

As this witness was not produced by the defendants, 
the court is entitled to assume that he was familiar 
with the matters under discussion and with the state¬ 
ment made by Mr. Rheem at that time that he had 
raised or arranged for all of the money nebessarv to 
pay off the encumbrance on the property. 

9. On July 16, 1930, the New York Title Company 
w T rote its letter to the District Title Company giving 
full instructions as to method of payment ofj the trust 
of $2,225,000, including instructions as to ho^v the dif¬ 
ference between the amount loaned and the amount 
due on the trust of August 1, 1928, was to be paid 
(Court Finding XIV, R. 70, 71). In this letter the 
net amount of the check covering the loan ih the sum 
of $1,556,645.80 was enclosed, and the District Title 
Company was constituted the agent and charged with 
the responsibility of carrying out the instructions of 
the New York Title & Mortgage Company with re¬ 
spect to the deposit of funds and procurihg the re¬ 
lease of the trust of August 1, 1928, and the payment 
and cancellation of the note and release of the trust of 
$300,000, dated January 9, 1930, but not recorded until 
July 10, 1930 (Court Finding XIV, R. 72). ! 
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10. This letter bears the endorsement (R. 73) “Ap¬ 
proved. Swartzell, Rheem & Hensey Co., by Ed. D. 
Rheem, V.P.” 

11. One paragraph of this letter of July 16, 1930, 
contains the following statement (R. 73): 

“We hand you herewith four promissory notes 
each in the sum of $100,000.00 dated July 16, 1930, 
made by Shoreham Investment Company and pay¬ 
able to the order of John H. Holmead* * * * se¬ 
cured by deed of trust to J. Newton Brewer and 
Edmund D. Rheem, filed this day, for delivery as 
directed bv Swartzell, Rheem & Hensev Co. 

“After the closing of the sale, you are to fur¬ 
nish us with your certificate of title”, etc. 

The implication arising from the fact that the New 
York Title Company acted in respect to the second 
trust and notes, that they transmitted these notes to 
the District Title Company to be disposed of upon the 
order of Swartzell, Rheem & Hensey Company, and 
that they instructed the District Title Company to is¬ 
sue to them their certificate of title upon the comple¬ 
tion of the sale , is manifestly that the New York Title 
Company was in the most complete possession of the 
facts of the transaction. It had joined Swartzell, 
Rheem & Hensey Company with the straw title hold¬ 
ers in its bond, i It ignored the latter completely in 
the disposition of these $400,000 of notes, and the very 
letter of instructions which deals not only with the 
loan but also with the sale, it has approved by Swart¬ 
zell, Rheem & Hensey Company and not by Wissman 
and Van Vranken. Moreover, these notes were not 
payable to Wissman and Van Vranken, but to Hol- 
mead, the treasurer of Swartzell, Rheem & Hensey 
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Company, who was also payee in the trust of August 
1, 1928, and, as the record shows, in many other trans¬ 
actions of the company. These notes were giVen either 
as part of the consideration for the sale, in which case 
their delivery to Swartzell, Rheem & Hensev Company 
would be explained only by the fact that {hey were 
known to be the real owners of the Shorehan^ Building, 
or as a part of the transaction of paying off the loan, in 
which case the New York Title Company would be 
presumed to know that Swartzell, Rheem j& Hensey 
Company was itself participating in the payment of 
the loan and was to be reimbursed or compensated for 
the delivery of these $400,000 of notes. In any view 
of the transaction that Company was necessarily in¬ 
volved as a principal and in a position antagonistic to 
its status as an agent to collect. 

12. On the same date, to wit, July 16, 1930, Hurley 
sent a letter of instructions to the District Title Com¬ 
pany enclosing check for $150,000, giving instruction 
to deposit as directed in respect to the deppsit of the 
check for $1,556,645.80, as detailed in the foregoing 
letter of the New York Title Company to the District 
Title Company (Court Finding XIV, R. 73,jl23). 

13. Armed with these two letters, John li. Stadtler, 
the Assistant Secretary and Treasurer of tpe District 
Title Company, having occupied that position for fif¬ 
teen years, proceeded to the Riggs National Bank in 
the afternoon of July 16, 1930, for the purpose of car¬ 
rying out these instructions with respect to {he method 
and amount of the deposit to cover the trustj of August 
1, 1928, and with respect to the payment both of the 
mortgage of August 1, 1928, and of the Mortgage of 
January 9,1930, and the delivery of the releases cover¬ 
ing said mortgages (Court Finding XV, R. 73, 131). 
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Both of the releases covering these trusts had there¬ 
tofore been prepared by the New York Title and Mort¬ 
gage Company and upon each of them was endorsed 
(R. 110): 

i ‘ Present ownership correct and guaranteed by 
the New York Title and Mortgage Company, by 
Bernard B. Bailey, Title Officer”. 

14. The two checks referred to were deposited by 
Mr. Stadtler in his joint representative capacity, as 
aforesaid, and his letter of instructions from the New 
York Title and Mortgage Company was used as the 
basis of the transaction of the matter by him at the 
Riggs Bank (R. 125, 126). 

15. Stadtler also explained on behalf of the two title 
companies the instructions of the letter as to the de¬ 
posit and stated to two officials of the Riggs Bank, to 
wit, Mr. Nevius and to Mr. Johnson, that the deposit 
slip “was to be made out exactly as the letter directed” 
(R. 126). Stadtler thereupon requested Mr. Nevius to 
srive him some evidence that the monev had been de- 
posited and Mr. Nevius delivered to him a letter ad¬ 
dressed to the New York Title and Mortgage Company 
to the effect that the deposit of $2,334,750 to the joint 
account of the firm of Swartzell, Rheem & Hensey Com¬ 
pany and Swartzell and Rheem, as trustees, had been 
made. Two letters were sent, one to the District Title 
Company and the other to the New York Title Com¬ 
pany, signed by Mr. Nevius as Vice President of the 
Riggs National Bank, known as “Exhibit, Vass No. 
5”, and “Exhibit, Vass No. 7” (R. 112). 

13. On July 16, 1930, the deed of release for the 
trust of August 1, 1928, was executed by the trustees 
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named therein and delivered to the District Title Com¬ 
pany on the afternoon of that day (Court Finding XXI, 
R. 78). 

14. On July 1, 1930, Hurley sent a letter ^;o the Dis¬ 
trict Title Company enclosing his deed to the Hurley- 
Wright Building to Van Vranken and Wissman, de¬ 
scribed in the contract of March 7, 1930, ‘‘between the 
writer and Swartzell, Rheem & Hensey Company, ” 
and advised the District Title Company “that the 
writer requests, through Mr. Robert L. MdKeever of 
McKeever & Goss, the agents in this matter, to hold 
the deed until proper adjustment of taxes, rents, etc., 
for security for the completion of the building, etc., 
are made in conformity to the contract between the 
writer and Swartzell, Rheem & Hensey Company, 
above referred to, a copy of which is attached to this 
letter” (R. 132). In this letter the writer also called 
attention to the fact that the building had not been 
completed and that it was necessary to obtain from 
Swartzell, Rheem & Hensey Company security not only 
for the completion of the building, but to protect the 
purchaser against liens (R. 132). 

15. On July 9, 1930, a bond was executed with Ed¬ 
ward L. Wissman and Fred H. Van Vranken, and 
Swartzell, Rheem & Hensey Company, as principals, 
and the American Surety Company, as surety, running 
to the New York Title and Mortgage Company and 
the Shoreham Investment Company, indemnifying the 
last named companies against mechanic^’ liens in¬ 
volved in the completion of the Shorehap Building 
(R. 99-102). This bond was filed by the Metropolitan 
Life Insurance Co. (R. 91.) 

16. On July 17, 1930, the New York Titl^ and Mort¬ 
gage Company wrote a letter to the Districlf Title Com¬ 
pany, supplementing its letter of instructions of July 
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16,1930, in the matter of the settlement saying, among 
other things, that the writer, W. J. Booher, the man¬ 
ager of the said New York Title Company, “did not 
wish to interpret that letter to mean that the District 
Tile Company was required to get a statement from 
the Riggs National Bank as to the application of 
moneys deposited with it in the special account’’ and 
that “ ‘We wish to further say that we have received 
from the Riggs National Bank a letter in reference to 
this matter that is entirely satisfactory to us” 9 (R. 
124). 

17. Mr. Stadtler testified that the District Title Com¬ 
pany examined title to the Shoreham Building and 
found the same to be good in Van Vranken and Wiss- 
man whom “they were informed and understood were 
the holders of the property for Swartzell, Rheem & 
Hensey Company” (R. 129). 

18. On July 11,1930, the District Title Company re¬ 
ceived from Swartzell, Rheem & Hensey Company a 
letter signed by Rheem as Vice President, dated July 
11, 1930, giving full instructions as to the settlement 
and saying among other things, that the Title Com¬ 
pany was to pay all back taxes and current taxes on 
the Shoreham Building and such other expenses as 
were chargeable to it (R. 121). 

19. On July 16, 1930, Hurley wrote a letter to the 
District Title Company with reference to the deed ol* 
the Hurley-Wright Building (R. 133) : 

“that the writer is advised that the deed trans¬ 
ferring the Shoreham Building to the Shoreham 
Investment Company is now on record, and that 
the Title Company is prepared to issue its certif¬ 
icate of title; that the adjustments of interest and 
insurance have been left in the hands of McKeever 
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& Goss, who are acting as agents for ihe writer; 
that it is also his understanding that the bond to 
protect against liens has been secured in a form 
satisfactory to both the New York Title and Mort¬ 
gage Company and the Shoreham Investment Com¬ 
pany; and that when the Title Company is in a 
position to certify that title to Shorehaijn Building 
is good in Shoreham Investment Company, sub¬ 
ject to a first trust of $1,600,000.00 and a second 
mortgage of $400,000.00 and that taxqs are paid 
to June 30, 1930, and upon instructions of R. L. 
McKeever of McKeever & Goss, Inc., who is also 
agent for the Shoreham Investment Copipanv, the 
Title Company may record the deed to the Hurlev- 
Wright Building.” 

Facts of which Metropolitan Life Insurance Com¬ 
pany had actual knowledge: | 

1. Swartzell, Rheem & Hensey Company became ob¬ 

ligor as principal on the $100,000 lien bond to get the 
new loan for $1,600,000 and to complete thel sale to the 
Shoreham Investment Company. j 

2. Swartzell, Rheem & Hensey Company! was to re¬ 
ceive the $400,000 second trust notes on th^ Shoreham 
Building. 

3. That an undisclosed $300,000 second trust, a 
Swartzell, Rheem & Hensey Company instrument, in 
which Swartzell and Rheem were also trustees, on 
which there was a large unpaid balance, made its ap¬ 
pearance after the property had been conveyed to the 
Shoreham Investment Company and was then re¬ 
corded, and had to be paid in cash. 

4. That to secure the proper release of the two 
trusts, a payment of $2,604,593.29 was required, a sum 
more than $1,000,000 in excess of the proceeds of the 
new loan. 
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5. That two years taxes, amounting to over $40,000, 
were in arrears on this property, carrying 1 per cent 
a month penalty. 

6. That the trustees were the executive officers of 
and dominated Swartzell, Rheem & Hensey Company, 
so that while their duty as trustees was to the note¬ 
holders, their personal interests were one with Swart¬ 
zell, Rheem & Hensey Company. 

Facts of which Metropolitan Life Insurance Com¬ 
pany either had knowledge or was chargeable with no¬ 
tice thereof: 

1. That the building was owned by Swartzell, Rheem 
& Hensey Company and the sale was being made by 
that company to the Shoreham Investment Company. 

2. That to close the sale there was a cash shortage 
of over $900,000 to be met by Swartzell, Rheem & Hen¬ 
sey Company out of its own funds. 

3. That Swartzell, Rheem & Hensey Company was 
also required to pay the commission to the Metropol¬ 
itan Life Insurance Company’s Washington represen¬ 
tative ($16,000) and other expenses of the loan, and 
also the commission on the sale of the building. 

4. That $255,000 of the moneys deposited in the spe¬ 
cial account were moneys temporarily borrowed from 
the Riggs Bank on the note of the trustees, Swartzell 
and Rheem, delivered to them by a cashier’s check to 
their order as trustees, and endorsed by them for de¬ 
posit in this account. 

5. That $380,000 of said deposit was moneys bor¬ 
rowed by Swartzell, Rheem & Hensey Company and 
deposited in the same manner. 

6. That Swartzell, Rheem & Hensey Company gave 
their bond to the Shoreham Investment Company to 
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complete the building which Rheem,* one of the trus¬ 
tees, had personally guaranteed as surety. 

During the trial of the case the evidence disclosed 
that the ownership of the property by Swartzell, Rheem 
& Hensey Company was known to all of the defen¬ 
dants. Appellants claimed during the hearinjg and ar¬ 
gument of the case that,’this being true, whatever 
agency to receive payment may have been conferred 
upon Swartzell, Rheem & Hensey Company by the 
language of the deed of trust was terminated by op¬ 
eration of law; that any agency of Swartzell, Rheem & 
Hensey Company to receive payment of the indebted¬ 
ness was inconsistent with its status as the principal 
debtor obligated to pay the notes arising from its 
ownership of the property, and its obligatiofi assumed 
to the defendants to pay and liquidate the indebted¬ 
ness and furnish a release. 

Appellants also claimed that, independently of the 
ownership of the building by Swartzell, Rhe^m & Hen¬ 
sey Company, which at the time of the alleged pay¬ 
ment was known to the defendants, the antagonistic 
position assumed by Swartzell, Rheem & Hepsey Com¬ 
pany under its contract with Hurley of Mar^h 7, 1930, 
and the subsequent modifications thereof, including 
its undertaking to refinance the first trust, to guarantee 
the completion of the building, and to pay charges in 
excess of $50,000 in connection with the exchange con¬ 
tract, put the defendants on notice that the firm was 
no longer the disinterested agent to receive payment 
as contemplated by the terms of the trust. 

While it was not regarded as necessary, it was con¬ 
sidered proper by the plaintiffs to tender ah amended 
bill of complaint, specifically setting out the foregoing 
grounds of invalidity in the alleged payment of the 
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trust notes, and accordingly on January 7,1932, such an 

amended bill was submitted with a motion asking leave 

to tile the amendment, this amended bill having been 

executed and sworn to on January 4, 1932. The court 

denied leave to file the amended bill bv its order of 

* 

February 6, 1932 (R. 51), specifically stating as its 
reasons that the motion was filed on January 7, 1932, 
after the court had announced its decision on January 
6, 1932, and that it appeared that all of the facts set 
forth in the proposed amended bill and all questions 
of law therein raised were presented to the court, 
argued by counsel, and considered by the court, and 
that the court believed that no useful purpose would 
be served by permitting the filing of the amendment. 
Thereupon a motion was made by the plaintiffs to con¬ 
solidate this cause with the case of Wahl, and others, 
against the same defendants, Equity No. 53,931, filed 
January 22, 1932, the bill of complaint in which case 
was identical with the amended bill, and this motion 
to consolidate was denied by the court (R. 52). 

Exceptions to the various rulings of the court with 
respect to these two motions and with respect to cer¬ 
tain findings of fact and to the court’s conclusions of 
law were filed in written form and allowed by the 
court at the time of entering the final decree (R. 87- 
90). 

The conclusions of law filed by the court with its 
decree appear on pages 80 and 81 of the record, fol¬ 
lowing the findings of fact. These conclusions are very 
general in character and merely recite that the in¬ 
debtedness of $2,250,000 secured by the deed of trust 
of August 1, 1928, was fully paid in accordance with 
the terms of said notes and said deed of trust; that the 
trustees, Swartzell and Rheem, were authorized to 
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execute and deliver the release; that the release is 
valid; that the two new deeds of trust and tjie deed 
from the Shoreham Investment Company ar^ valid; 
and that the plaintiffs are not entitled to relief[ Upon 
what theory the court reached these conclusion^ of law, 
'which are merely ultimate findings, does not appear. 

ASSIGNMENTS OF ERROR. 

There are thirty-six specifications of error contained 
in the assignment, specifications Nos. 1 to 20, inclusive, 
relating wholly to the action of the court in including 
or excluding findings of fact. Assignments Nos. 21 to 
32 , inclusive, present the propositions of law upon 
which it is assumed, the court acted in readhing its 
ultimate conclusions of lawr, and also present the legal 
propositions on which the appellants contend the 
rights of the parties should be adjudicated. [The re¬ 
maining four assignments deal with action on piotions, 
as to which we assume the court’s orders w4re con- 
trolled by its general view of the law T of the base. 

While it is obvious that the omission of varibus find¬ 
ings of fact requested by the plaintiffs w r as iiffluenced 
by the fact that the court did not adopt the plaintiffs’ 
view" of the law of the case, w-e feel that specific find¬ 
ings should be made under our local equity rulje so that 
this court will have a complete picture of the matter 
as established by the evidence. We have in cJur state¬ 
ment of the case included certain matters iij dispute 
and either found adversely or not included in the 
court’s findings. Before discussing the m|in legal 
questions involved, we believe that the court ^hould be 

most fullv advised on the facts. For this reason w"e 
* 

will discuss the assignments of error in the order in 
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which they are stated, omitting, however, such as are 
not necessary to be further explained. 

ASSIGNMENTS NOS, 5, 6, 7 AND 8. 

These assignments deal with the several paragraphs 
of Finding Xo. XIII (R. 69, 70). The appellants claim 
that their Findings Xos. 11 and 14 (R. 56, 57) should 
have been substituted for the defendants’ finding 
adopted by the court. 

The only documentary evidence of an agreement by 
the Metropolitan Life Insurance Company to make the 
loan is the statement contained in their letter of in¬ 
structions to the New York Title & Mortgage Company 
that they had agreed to make the loan. Neither the 
application for the loan nor the letter of acceptance 
was offered by the appellees. 

Appellants object particularly to the statement in 
the third paragraph of said Finding XIII (R. 70), 
wherein the Titlb Company is decribed as the “escrow 
agent” of the Metropolitan Life Insurance Company. 
Xo evidence was offered of the creation or existence 
of anv such agencv, if any agency could be so described. 
AYe have been unable to find anv definition of the term 
“escrow agent”, and can only speculate as to what 
legal status or 1 rights or possible limitations of an 
agency are intended to be so described. The creation 
of an escrow negatives the idea of agency. Delivery 
in escrow parts with control except as reserved under 
the terms of the deposit, and the depository is not sub¬ 
ject to the orders and directions of the depositor. 
The latter can not resume possession, as he may, of 
course, do in ^ case such as the present where he 
turns over money or property to an agent for desig¬ 
nated purposes. 






There is nothing in the record of this case which 
would have prevented the Metropolitan Life insurance 
Company from demanding and receiving a return of 
its check for $1,600,000, whenever and for whatever 
reason it might have requested the same, ajs long as 
the money remained in the hands of the Title Company. 

ASSIGNMENT NO. 9. 


This assignment specifies the failure of the court to 
include in its findings of fact, which contain or describe 
practically all the documents of importance in the 
transaction, the bonds given by Swartzell, Rheem & 
Hensey Company for the completion of th^ building 
and as security against mechanics’ liens. j 
The lien bond, dated July 9, 1930 (R. 99-jlOl) was 
executed by Swartzell, Rheem & Hensey Company and 


by Wissman and Van Vranken, as principals, and the 
American Surety Company of New York, §s surety, 
in favor of the New York Title & Mortgage Company 
and the Shoreham Investment Company. It recites 
that said principals have recently erected, constructed 
and completed the building known as the Shoreham 
Building, and that the time for filing liens for the pay¬ 
ment of debts thereby contracted has not expired; that 
the said Wissman and Van Vranken have contracted 
to sell the said Shoreham Building to the ^horeham 
Investment Company, and that the said Title Company 


is about to issue a policy of title insurance guarantee¬ 
ing the title of said premises in the Shoreham Invest¬ 


ment Company. An insertion covering liens against 
“unfinished construction then in the cours^ of com¬ 
pletion” is initialed on the margin with the initials 

of the President and Secretarv of SwartzellJ Rheem & 

1 
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Hensey Company^ and not initialed by the individual 
principals. 

The second bond (R. 141) was dated July 16, 1930, 
and quotes the provisions of paragraph five of the con¬ 
tract of March 7, 1930, requiring completion of the 
Shoreham Building by June 30, 1930, and recites the 
default in that clause of the agreement. Swartzell, 
Rlieem & Hensey Company guarantee to finish the 
building under the direction of the Shoreham Invest- 
ment Company and pay costs thereof, and Rheem 
personally guarantees the performance of the under¬ 
taking by Swartzell, Rheem & Hensey Company. The 
appellees contend the facts with relation to these two 
bonds should have been stated at the end of Finding 
Xo. XIV (R 73). The only reference to these bonds 
in that paragraph is the following concluding sentence: 

‘‘The letter also advised the Title Company that 
the bond for completion of the building had been 
executed in the form approved by the Shoreham 
Investment Company.” 

The letter referred to is one dated July 16, 1930, 
from Patrick J. Hurley to the District Title Company, 
offered in evidence as Exhibit Stadtler Xo. 11 (R. 133) 
and states that 

“The bond to protect against liens has been 
secured in a form satisfactory to both the New 
York Title & Mortgage Company and the Shore¬ 
ham Investment Company.” 
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ASSIGNMENTS NOS. 10 AND 11. 

These assignments refer to Finding* XV (K. 73-75) 
describing the transactions at the Riggs National Bank 
on July 16, 1930. The principal objection to jthe find¬ 
ing of the court is the omission of various material 
facts. 

There were two witnesses who testified with regal'd 
to the transaction, Mr. Nevius, Vice President of the 
bank, who conducted the matter, and Mr. Stadtler, 
Assistant Secretary and Treasurer of the j District 
Title Company, who acted for his company in carrying 
the checks to the bank. 

Mr. Nevius testified (R. 136) that Rheem came to the 
bank and that there were several gentlemen with him. 
To the best of his recollection, one of them was Mr. 
Booher and perhaps one was Mr. Stadtler, and per¬ 
haps one was Mr. Swartzell; that he had no Conversa¬ 
tion except with Mr. Rheem, but the others were 
present. He then described the transaction, j 

Mr. Stadtler testified (R. 124) that he weint to the 
bank with Mr. Rheem. He then described tli^ir trans¬ 
action with Mr. Nevius, his recollection of njiany ma¬ 
terial facts being very vague. He does not siate what 
other persons were present. He does not mention Mr. 
Swartzell, although the record shows that he was 
present and signed various papers, including the en¬ 
dorsement of the various checks which Mr. Stadtler 
carried to the bank and which had to be endorsed at 
the time of their deposit, which he witnessed. He does 
not deny that Mr. Booher was present throughout the 
transaction at the bank. 

When Mr. Fleming, who was absent at the time this 
loan transaction and new account were handled by Mr. 
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Nevius, returned to the bank about four o’clock, he 
immediately called Mr. Booher and discussed with him 
the interpretation of the letter which Mr. Booher had 

i 

received. The fact that Mr. Fleming* called Mr. Booher 
about the matter and did not call Mr. Stadtler or any 
other person corroborates Mr. Nevius’ recollection 
that Mr. Booher was one of the persons present during 
the transaction, if further corroboration were needed, 
and it is significant that throughout the trial counsel 
for the defendants never questioned Mr. Nevius’ recol¬ 
lection that Mr. Booher was present and did not pro¬ 
duce or account for the failure to produce Mr. Booher 
as a witness. 

In said Finding XV the court also fails to include 
in the transaction at the Riggs Bank the circumstances 
relating to the loan of $380,000 to Swartzell, Rheem & 
Hensey Companf and $255,000 to Swartzell and Rheem, 
trustees, on their collateral notes, which represented 
the balance of the deposit in the special account, and 
the fact that this transaction was handled under such 
circumstances that the representatives of the Title 
Companies must have known or by ordinary diligence 
would have known the source of the moneys being then 
deposited, a large part of which was being borrowed 
on the note of the trustees. 

Mr. Stadtler testified (R. 128) that he did not make 
any inquiry as to the source of the difference between 
his checks and the actual total deposit. The evidence 
shows (R. 137) that they opened the account with the 
two checks Mr. Stadtler produced and then deposited 
the two checks for the $635,000 on a separate ticket and 
then wrote the letters stating that the total amount was 
on deposit in the account. There is nothing to show 
that there was any attempt on the part of Mr. Nevius 
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or anyone else to conceal the transaction £rom Mr. 
Stadtler or any of the others present at the bank when 
the matter was handled. Mr. Stadtler also testified 
that the only information he had with respect to how 
the difference between his two checks and thj) total de¬ 
posit was made up was that Mr. Rheem had arranged 
for it (R. 128). I 

In the last paragraph of Finding XV (R. 75) the 
court states the facts wfith regard to the second trust 
note of $300,000, which was paid off in this transac¬ 
tion at the bank and the note cancelled and delivered to 
the representative of the District Title Company and 
that the amount, to wit, $262,947.49, was paid by check 
on the general account of Swartzell, Rheem & Hensey 
Company out of the Riggs National Bank. It is ma¬ 
terial to the understanding of the relatioi^ of these 
parties to the transaction, and the court should have 
included in its findings, that Mr. Stadtler, alt the time 
he went to the Riggs Bank, admitted that he knew that 
although this trust and note had been executed on 
January 9, 1930, and that the note had been negotiated 
and would have to be paid, the deed of tru£t had not 
been recorded until July 10, 1930, at which time the 
grantors in the deed of trust had conveyed the prop¬ 
erty to the Shoreham Investment Compand by their 
deed dated June 30 and recorded July 9, ip30, which 
had destroyed the value of the security, afid that al¬ 
though this deed of trust contained the same provi¬ 
sions for payment at the office of Swartzell, Rheem & 
Hensey Company and for release without the produc¬ 
tion or cancellation of the notes, he was specifically 
required by the New York Title & Mortgage Company 
to obtain the cancelled notes and a release (if the deed 
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of trust already prepared by the New York Title Com¬ 
pany, which recited that the note had been presented 
to the trustees marked “Paid and cancelled.” No 
explanation was offered by the defendants or any of 
their witnesses of the reason for the difference be¬ 
tween the methods of handling the payment of the in¬ 
debtedness secured by these two deeds of trust. The 
Title Company did not know of the existence of this 
second deed of trust, which was recorded subsequent to 
their preliminary report on June 4, 1930, until in the 
run-down of the title preliminary to closing, they 
“discovered” it (R. 128). 

Appellants further state that the court should have 
included in its Finding XV that at the time of this 
transaction the Riggs Bank on July 16, 1930, Mr. 
Stadtler knew that Van Vranken and Wissman were 
the holders of the title for Swartzell, Rheem & Hensey 
Company (R. 129); also (R. 132, 133) that he had been 
informed of the contract of March 7, 1930, between 
Swartzell, Rheem & Hensey Company and Patrick J. 
Hurley, and had had it in his possession, the original 
having been delivered to the Title Company as an en¬ 
closure with Hurlev’s letter of Julv 1. 

ASSIGNMENT NO. 12. 

I 

This deals with the failure of the court to include in 
Finding XVI the fact that a representative of the de¬ 
fendant Metropolitan Life Insurance Company was 
present at the interview described in said paragraph 
and that said representative was not identified or 
called upon as a witness for the defendants, or his 
absence explained (R. 143, 146, 149). 

This relates to the conference on the afternoon of 
July 15, preliminary to closing this transaction. Mr. 
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Hurley testified (R. 143, 146) to the fact that this 
meeting occurred at the office of the Shoreham Invest¬ 
ment Company at the time stated and those present, as 
he recalls, were a representative of the Metropolitan 
Life Insurance Company, whose name he could not re¬ 
call, Mr. Robert L. McKeever, Mr. Rheem, and Mr. 
Cromwell. 

Mr. Cromwell testified (R. 149) that he was present 
at the conference to which Mr. Hurlev testified on the 
late afternoon of July 15, 1930, and heard what Mr. 
Rheem said at that time. Mr. Rheem said he had pro¬ 
vided the money to pay off the entire old loaJn and all 
the costs, and gave no information as to how he had 
provided that money. 

The attorneys for the Metropolitan Life Insurance 
Company neither then nor thereafter sought to iden¬ 
tify further the representative of that company shown 
to have been present at this conference, or to ascertain 
what information he then obtained, if indeed the de¬ 
tails were not already known to him. The presump- 
tion is that his testimony would have been unfavorable 
to their present contention. 

ASSIGNMENT NO. 13. 

Finding XVII is definitely in error in confusing the 
negotiations for the loan of $635,000 with the actual 
making of that loan. The finding first describes the 
application by Rheem to Fleming for a lo^n on the 
morning of July 16, and in that connection states that 
Rheem advised Fleming that he needed tp borrow 
about $635,000 and offered as collateral first (mortgage 
notes of over $850,000 secured on the Westchester 
Apartments. 



The testimony on this subject is supplied by Mr. 
Fleming and, in part, by Mr. Nevius. Mr. Fleming 
states (R. 135) that on the morning of July 16, 1930, 
Mr. Rheem approached him with reference to a loan 
in connection with the transaction of closing the 
Slioreham deal, and he had a brief conversation 
with Mr. Rheem at that time. Mr. Rheem told him 
that he had sold the Shoreliam Building to Messrs. 
Hurley and Cromwell and had made a very good deal, 
but pending consummation of the settlement he needed 
to borrow $625,000. Fleming asked Rheem what col¬ 
lateral he had to offer, and he asked Fleming what 
margin the bank would want and was told not less 
than 20 per cent. He stated he had sufficient notes on 
the Westchester Apartments to offer, and Fleming 
was familiar with the Westchester and told Rheem 
that would be satisfactory to the bank. This fairly 

m/ 

and fully states the entire connection of Mr. Fleming 

with the matter and all that had transpired prior to 

the time Rheem, Stadtler, Booher and Swartzell came 

to the bank on the late afternoon of that dav. Mr. 

* 

Fleming testified (R. 134) that he was out of the bank 
during the afternoon of July 16, and returned some 
time after four o’clock. Mr. Nevius advised him that 
they had handled a loan transaction for Swartzell, 
Rheem &. Hensey Company, that a new account had 
been opened, and that lie had written a letter to the 
Title Company. 

Mr. Nevius identified the two collateral notes, Ex¬ 
hibits Handy Nos. 9 and 10 (R. 137), as the instru¬ 
ments which provided the cashier’s checks for the de¬ 
posit of moneys in the special account which had just 
previously been described. 


Said finding should also include in its recital of the 
payment of the $300,000 note that Mr. Startler first 
refused to deliver the checks held by him until that 
note had been surrendered and cancelled, but there¬ 
after did deliver said checks upon the promise that the 
second trust note would thereafter be paid and de¬ 
livered to him. i 

ASSIGNMENT NO. 15. 


Finding XIX is in substance that none ^>f the de¬ 
fendants knew that the moneys making up tpe special 
deposit had been borrowed from the Riggs| National 
Bank until after July 17, 1930, and that they did not 
know until thereafter how Swartzell, Rheem & Hensey 
Company obtained the money to pay the second trust 


note of $300,000 or that any overdraft existed after 


such payment. 

This finding fails to take into consideration the rule 
of law that persons are chargeable with notice of such 
matters as may be ascertained by the exercise of rea¬ 
sonable and usual care and precaution. These defen¬ 
dants were relying upon the provision of a deed of 
trust which, according to their theory, authorized a 
release to be given by the trustees, who were the di¬ 
recting officers of Swartzell, Rheem & Heiksey Com¬ 
pany, upon a payment made at the offices of said com¬ 
pany of the full amount of all of the not^s and all 
interest charges, etc. Realizing the infirmitk inherent 
in such a transaction in a case where Swartzpll, Rheem 
& Hensey Company itself had become responsible for 
the payment, they devised and set up theij own idea 
of what, under the circumstances, they regarded as an 
adequate substitute. They knew that the cash they 
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contributed would leave a deficit of over $900,000 to be 
paid by Swartzell, Rheem & Hensey Company; they 
knew that Swartzell, Rheem & Hensey Company had 
been unable to complete the building in accordance 
with its contract; they knew that Swartzell, Rheem & 
Hensey Company had not paid the taxes on this build¬ 
ing for two years, subjecting the property to one tax 
sale and to a 1 per cent a month charge on over 
$40,000; they knew that Swartzell, Rheem & Hensey 
Company had negotiated a $300,000 second trust note 
without placing the trust of record, and that this trust 
had not been recorded until after the title holders had 
conveyed the prbperty to the Shoreham Investment 
Company, and after the deed had been recorded in 
Rheem “rush order” on July 9 (Record, p. 124), and 
that the Title Company had “discovered” this trust in 
its run-down of the title sometime between July 10, 
when it was recorded, and July 16. 

The Title Companies required of Swartzell, Rheem 
& Hensey Company a surety company bond to pay any 
lien claims, and the Shoreham Investment Company 
required Rheem’s personal guarantee of Swartzell, 
Rheem & Hensey Company’s agreement to pay the 
cost of completing the building (R. 149). Yet Mr. 
Stadtler testified that he knew nothing and made no 
inquiry as to the source of the remainder of the de¬ 
posit (Record, pp. 127, 128), and Mr. Booher was not 
called to the stand in respect to the matter. 

As the evidence shows, this entire transaction was 
carried out in the presence of these representatives of 
the Title Companies. Mr. Rheem went to Mr. Nevius, 
accompanied by these gentlemen, and they remained 
until the transaction was closed and they either knew 
or should have known what that transaction involved. 
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It was the execution of a plan of payment elaborately 
conceived by Mr. Booher. The fact is that the only 
items in which they were concerned were tq get the 
cancelled second trust notes and to see that a certain 
amount of money was deposited in a certain account. 
That it would remain subject to the unlimited control 
of the company and the persons interested and obli¬ 
gated to produce the money, whether it consisted of 
funds properly available for the purpose ofj meeting 
the obligations of Swartzell, Rheem & Henley Com¬ 
pany, or whether it consisted of moneys borrowed in 
part by the trustees for use overnight to make a show¬ 
ing in the account was obviously of no interest to the 
representatives of the defendants. They did not in¬ 
quire. 

ASSIGNMENT NO. 16. 

This is an objection to Finding XXI (R. 73) on the 
ground that it should state that the records of Swart¬ 
zell, Rheem & Hensev Company contain no entry of 
the borrowing of $635,000 on July 16 or oil opening 
and depositing moneys in the so-called “ Special Ac¬ 
count” or of the payment of any money by any of the 
defendants on July 16, 1930. 

The books of Swartzell, Rheem & Hensev Company 
show a bank deposit on July 17 of $2,341,645.80, and 
that this was credited to the Shoreham Buildinsr- 
Hurley Wright Building sales account—not t)o the ac¬ 
count of the cost-holders. The cash book aiid ledger 
show the same payment on July 17. Noi^e of the 
transactions of the preceding day were recorded in the 
books. The two notes were not included in their notes 
payable. Neither the checks from the Title Company 
nor the proceeds of the discounts were credited, nor 
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was any entry made of the existence of the special 
account. While these facts may not be material, they 
should appear in the findings if the court states, as it 
does in that section, that the entry of $2,341,645.80 was 
shown on their books in an entry made July 17, 1930, 
credited to the Shoreham Building-Hurley-Wright 
Building sales account. 

ASSIGNMENT NO. 18. 

The court erred in its statement in Finding XXIV 
that the defendant Metropolitan Life Insurance Com¬ 
pany had no knowledge of the ownership of the Shore- 
ham Building, other than the Land Records disclose. 

In view of the fact that the court in its decree re¬ 
lieved all of the defendants (and that the Shoreham In¬ 
vestment Company was dealing with Swartzell, Rheem 
& Hensey Comp., as owners of the property), it was 
undoubtedly not regarded by the court as material 
whether the defendants did or did not know that the 
building was owned by Swartzell, Rheem & Hensey 
Company and not by the straw title holders who were 
clerks in its office. However this special finding is 
made as to the Metropolitan Life Insurance Company 
and may be material if the court takes a certain view 
of the law of the case and we submit the evidence 
clearly disproves the fact. 

We have already referred to the presence of a 
representative of the Metropolitan Life Insurance 
Company at the conference on July 15. It is apparent 
from all the testimonv that no secret was made of the 
ownership of this building and, as Mr. Stadtler testi¬ 
fied, he understood it was owned by Swartzell, Rheem 
& Hensey Company and he had seen the contract 
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whereby they were selling it. At the time of closing 
he knew that it was a matter for Mr. Rheeih to raise 
the other money necessary to close, and the (testimony 
of Hurley and Cromwell states that Mr. Rjheem told 
them he had arranged to raise it. 

The New York Title & Mortgage Company knew 
that the building was being sold to the Shoteham In- 
vestment Company and on July 9th accepted the bond 
for liens in which Swartzell, Rheem & Hefisey Com¬ 
pany was named as one of the principals an<jl in which 
the building is described as being constructed by the 
principals. As the record title stood in thel names of 
Wissman and Van Vranken, they were necessarily 
parties to the bond, but no other reason ca}i be given 
for including the company except that the jNew York 
Title & Mortgage Company knew that it whs the real 
owner. The knowledge on the part of the New York 
Title Company that this loan was being malde in con¬ 
nection with the pending sale of the property is dis¬ 
closed by the letter of instructions of July ^6, 1930, to 
the District Title Company. The opening paragraph 
of this letter refers to the settlement in addressee’s 
office of the sale of the building and also refers to the 
settlement in the writer’s office of the loan for 
$1,600,000. Every provision in that letter, substituting 
a different method of settlement from thai provided 
in the deed of trust which specifically authorizes pay¬ 
ment “at the office of Swartzell, Rheem & Hensev 
Company,” was predicated on the knowledge of the 
New York Title & Mortgage Company that Swartzell, 
Rheem & Hensey Company owned the Shoreham Build¬ 
ing and had assumed the obligation of paying off the 
loan. Moreover, the next to the last paragraph of that 
letter states (R. 73): ; 
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“We hand you herewith four promissory notes 
each in the sum of $100,000.00, dated July 16,1930, 
made by Shoreham Investment Company, and pay¬ 
able to the order of John H. Holmead, on or before 
six years after date, with interest at the rate of 
six per centum per annum, payable semi-annually, 
secured bv deed of trust, to J. Newton Brewer and 
Edmund D. Bheem, filed this day, for delivery as 
directed by Swartzell, Bheem & Hensey Co.” 

Said paragraph!of the letter relates to a phase of 
the settlement between Swartzell, Bheem & Hensey 
Company and the Shoreham Investment Company 
which had no relation whatever to the $1,600,000 loan. 
It also discloses that the writer, who was the general 
manager of the Washington office of the New York 
Title & Mortgage Company had the most intimate 
knowledge of the settlement of the purchase of the 
property. This close connection was further shown by 
the fact that the check for $150,000, which Hurley sent 
to the District Title Company, was payable in the 
identical words used in preparing the check of the 
New York Title Company and was to be deposited, 
he stated in his letter of transmittal, at the Biggs 
National Bank in the same manner as the Title Com¬ 
pany check. 

The court can not ignore the fact that if counsel for 
the defendant Metropolitan Life Insurance Company 
intended to claim that that company did not have, 
either personally 1 or by its agent, knowledge of the 
ownership of the Shoreham Building by the company, 
it would have been a simple matter to have called Mr. 
Martin B. West, who it appears from the record was 
an officer of Weaver Bros., loan agent for the Life In¬ 
surance CompanV, and Mr. Booher, who handled the 
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matter for the New York Title Company, and asked 
them the direct question. The record shows that the 
appellants issued a subpoena directing the production 
of records in the possession of the New York Title & 
Mortgage Company, and that in response to this 
subpoena no witness appeared, but the attorney for 
the Life Insurance Company produced a number of 
documents (R. 114-116). 

It also shows that no witnesses were produced by 
the defendant Metropolitan Life Insurance Cfompanv. 
That the only witnesses produced by the Shorbham In¬ 
vestment Company were Messrs. Hurley and Crom¬ 
well, who both stated that they left the entire matter 
of settlement to their agents. Mr. Hurley stated (R. 
147) that while he new that the $2,370,000—odd neces¬ 
sary to pay the mortgage in full and all interest and 
retirement fees were actually paid to the trustees in 
conformity to the terms of the trust, he does (not know 
“what the Title Company had, or when they got it, or 
what they got, or how,” although “he realized from 
the inception of the deal that he was dealing wuth 
Swartzell, Rheem & Hensey Company as the owners 
of the Shoreham Building” and that “they were the 
real owners of the equity” (R. 148). 

ASSIGNMENTS OF ERROR RELATING TO THE 
LEGAL QUESTIONS INVOLVED IN THE DE¬ 
CREE. 

We have already outlined briefly the theory of the 
appellants and the several propositions up^n which 
they rely as establishing the validity of the release and 
their right to a restoration of the deed of trust of 
August 1, 1928, in respect to the unpaid notds secured 




60 


thereby, which aggregate, exclusive of interest, more 
than $800,000. 

The court erred in not holding that the payment re¬ 
quired by the same clause of the deed of trust as a 
condition to the release thereof, was ( 1 ) the payment 
of the required moneys, (2) by a definite payer, to wit, 
some verson having such a relation to the note or se¬ 
curity as entitled him to discharge the obligation, 
(3) to the noteholders or (4) to some person authorized 
to receive payment in their behalf, (5) by an actual act 
of payment of moneys to the payee. 

This assignment of error (number 28) presents an 
issue of law stated in somewhat different form in As¬ 
signments Nos. 22, 23 and 27, and in connection with 
the subsequent acquisition of the property by Swart- 
zell, Eheem & Hensey Company in Assignment No. 29. 
The question involved is the proper construction of 
the provision of the deed of trust with respect to pay¬ 
ment and the application to that provision of well 
recognized rules of law. 

The first quoted clause of the deed of trust is the 
usual provision for authority to release upon the dis¬ 
charge of the debt. It is in somewhat greater detail 
than the customary form, but is the same in legal effect. 
The second clause quoted is an innovation which had 
been in use for approximately five years by Swart- 
zell, Rheem & Hensey Company. It authorized the 
payment, under the conditions therein stated, at the 
office of Swartzell, Rheem & Hensey Company with¬ 
out the production or cancellation of the notes. Ex¬ 
cept for this provision no valid payment of the mort¬ 
gage debt could be made without the production of the 
notes. To ascertain the meaning of the clause, the 
court must consider its intent and purpose and that 
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involves the relationship of the various parties to the 
loan transaction. 

Swartzell, Rheem & Hensey Company was not a 
party to the trust deed nor was it a payee otf endorser 
or guarantor of the notes. It had no connection with 
the property given as security. It was engaged in the 
business of a broker, placing loans for a commission 
and disposing of the securities to customers and, as is 
usual in such cases and necessary to the successful 
conduct of such a business, enjoyed the confidence and 
respect of the various persons contacted in tljie various 
phases of this business. Because of this ponfidence 
and although they nowhere appeared as a principal in 
the transaction or otherwise than as a broker this 
provision was made for the convenience of t^ie owners 
of property in paying off large loans where! the notes 
were scattered. j 

We have assumed and we think all parties are 
agreed that the legal effect of the provision authoriz¬ 
ing payment 4 4 at the office of Swartzell, riheem and 
Hensey Company’’ was to create an agenpy in that 
company to receive payment, and we therefore admit 
that this provision in the trust of August 1, 1928, did 
create such an agency. 

The instrument having been duly recorded and 
having been admittedlv known to all of the defendants 
by actual as well as by constructive notice, all of the 
defendants are bound by any conditions, any limita¬ 
tions of agency, and any lack of authority existing 
under a fair interpretation of the clause. 

Two questions immediately arise suggested by the 
present transaction: 

1. What is meant by payment at the ofpce of the 
agent company! 
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Payment is an act involving two persons, a payer 
and a payee, and is defined as a delivery of money 
from one to the other. 

Does this provision of the trust contemplate and re¬ 
quire that there must be some third person as the 
owner of the property to make the payment to that 
office? Could the company itself, the agent to receive 
payment, make payment by a bookkeeping credit? 
Could it make payment by actually taking a specific 
sum of money out of its cash drawer and placing it in 
some appropriately labeled compartment in its vault? 
Could it make payment by taking its own funds and 
depositing them ill a special bank account ? Could part 
of the payment be made by some third person and the 
balance by the company in any of the various modes 
suggested, in all of which cases the funds or a part 
thereof were moneys of the company itself which it 
might, in this case it undoubtedly did, need for other 
purposes and which never passed from its control? 

2. Would this provision dispense with the well 
recognized rule that an agent to receive payment can 
not commingle with the transaction of payment his 
personal obligations to the debtor? In other words, 
he can not accept a less amount than is due his prin¬ 
cipal by giving to the debtor credit for an amount 
which he, not as agent but in his personal capacity, 
owes the debtor. 

As a correlative to these questions, would the in¬ 
clusion of the trustees under the trust deed add any¬ 
thing to or detract from the character of the payment 
attempted by the defendants? 

The answer to these questions depends on this: Did 
the agency established by the trust deed have some 
special status immune from the application of the 
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ordinary rules which from time immemorial have 
regulated the duties and obligations of agentjs both in 
their relation to their principals and in denning the 
rights between third persons and the principal, or does 
this case present the usual situation where the third 
persons in dealing with the agent are subject to the 
usual restrictions with which the law has sprrounded 
transactions between an agent and others? 

The peculiar circumstances of this case arise, we 
believe, from one fundamental circumstance. The de¬ 
fendants realized and knew that under the circum¬ 
stances existing on July 16, 1930, and under the well 
known rules of agency, they had no right to make 
payment at the office of Swartzell, Rheem & Hensey 
Company of only a part of this fund. They knew that 
Swartzell, Rheem & Hensey Company, being obligated 
by its contract to make a large part of this payment 
could not, as a physical fact, make such a payment to 
itself, but instead of meeting the full infirmity of the 
situation, which relegated them to transact tjheir busi¬ 
ness with the noteholders, they, at their peril, devised 
and substituted for the provision of the trust deed 
another and a different scheme of payment which they 
thought would suffice to protect the fund ^nd would 
protect themselves in parting with their money. This 
whole idea on the part of defendants, obviously origi¬ 
nating with Mr. Booher of the New York Title & Mort¬ 
gage Company, for the benefit of its client, the Metro¬ 
politan Life Insurance Company, adopted instantly by 
Mr. Hurley for the Shoreham Investment Company, 
and executed by the District Title Company^ runs like 
a thread through the entire transaction of closing. The 
departure from the usual method of settlement can be 
explained in only one way. 
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Mr. Handy testified (R. 120 and 122) that he had 
been with Swartzell, Rheem & Hensey Company for 
twenty-five years and this was the only case where the 
payment was made at a bank and not at the office of 
the company. The requirement of the opening of a 
special account, the earmarking of the fund, and the 
inclusion of the trustees as joint payees in the checks 
are all evidences of the realization by the defendants 
that the payment of these notes could not be made 
under the provisions of the trust deed. 

RULES GOVERNING PAYMENT TO AGENT. 

All of the authorities are agreed that when an agent 
is authorized to receive “payment’’ of an obligation 
due his principal, there must be an actual payment. 
Without multiplying cases, the courts have defined the 
term as follows: 

Biscuit Co. v . Grocer Co., 143 Mo. App. 300 (306): 

“The word ‘payment’ in its legal sense has a 
well defined meaning. In order to constitute pay¬ 
ment as that word is defined in law, there must 
be (1) a delivery; (2) by the debtor or his repre¬ 
sentative;' (3) to the creditor or his representa¬ 
tive; (4) of money or something accepted by the 
creditor as the equivalent thereof; (5) with the 
intention on the part of the debtor to pay the 
debt in whole or in part; and (6) accepted as pay¬ 
ment bv the creditor.” 

Pearsons v. Gardner, 106 N. Y. S. 616 (619): 

y 

“Payment is made by the debtor delivering to 
his creditor money or some other valuable thing, 
for the purpose of extinguishing the debt, which 
is received by the creditor for the same purpose.” 
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« 1 

Blanchard v. Blanchard , 122 Mass. 558 (562): 

Parties had agreed that an endorsement on the back 
of a note should constitute a payment. Tile court in 
holding this was not a payment tolling the statute of 
limitations held that such a pavment must be— 

I 

“some actual transaction, whereby something of 
value passes between the parties, which in fact 
reduces the debt, and cannot be extended, or give 
the character of payment, to a mere formal en¬ 
dorsement or receipt, which does not represent 
the transfer of money or other thing of value, nor 
any reduction of the debt, binding and conclusive 
between the parties. In other words, payment 
within the meaning of the statute must be the 
actual payment of money or its equivalent upon 
the principal or interest of the debt, and that pay¬ 
ment as a fact is what operates as a renewal of the 
promise, and not the endorsement, which is merely 
evidence of the fact. If the fact of {payment in 
this sense is not established, there is ipo payment 
on account of the debt.” 

In the case of Cherry v. Waller , 27 Wash. 242, the 
court, citing authorities, stated: 

“It is also a rule that an agent authorized 
merely to collect, demand or receive payment of 
a debt, can not bind his principal by any arrange¬ 
ment short of an actual collection an4 receipt of 
the money.” I 

In this case the rules of agency should be most 
strictly construed against the defendants. They 
knew that the noteholders for whom Swartzell, Rheem 
& Hensev Company were authorized by the provision 
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of the trust deed to collect the money, were numerous, 
widely scattered, and had no actual knowledge of the 
proposed prepayment of this large sum. The right of 
collection vested in the company by the trust deed was 
unusual. It reposed an extraordinary degree of re¬ 
sponsibility on the part of the agent and, therefore, 
the law would exact an increasingly higher degree of 
fidelity on the part of this agent. The circumstances, 
therefore, called for the exercise of unusual care on 
the part of the defendants in dealing with such an 
agent to ascertain that its authority continued, and 
when circumstances developed pointing to infirmities 
in the existence 6r the proper exercise of the agency, 
the defendants proceeded at their peril in relying upon 
the payment under the terms of the deed of trust. 
That they devised substitute procedure for the simple 
provisions of the deed of trust is conclusive evidence 
that thev did have knowledge of the infirmity of the 
transaction, and the fact that the unusual method of 
handling the monev substituted bv the defendants 
originated in the office of the New York Title Com¬ 
pany apparently indicates that the representative of 
the defendant, Metropolitan Life Insurance Company, 
was the first to take notice of this lack of authority on 
the part of the agent. 

STATUS OF TRUSTEES. 

Before proceeding with the authorities defining the 
rights of agents and third parties dealing with them, 
we will refer briefly to the matter of including the 
trustees in the attempted payment of these notes. 

The universal rule is that the trustees under a mort¬ 
gage deed of trust have absolutely no right or an- 
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thority to accept or receive a payment of the indebted¬ 
ness secured thereby unless this power is specifically 
conferred upon them by a trust instrument which was 
not done in the present case. 

We refer the court to the following cases: 

Mur to v. Lemon, 19 Colo. Apps. 314: 

In this case a decree was made cancelling ^ release 
where the money had been paid to the trustees. The 
case cites and approves the case of Improvement Com¬ 
pany v . Whitehead, 25 Colo. 354. Both cases deal with 
the power and authority of trustees under deeds of 
trust similar to those used in this jurisdiction. 

In Shroeder v . Arcade Theater Company, 175 Wis. 
79, the court in its opinion, commencing on page 98, 
enters into an extended description of conditions which 
involve the character of a deed of trust note or bond 
investment for financing a large project, th^ number 
of cases arising in the courts in recent years Requiring 
the settlement of legal issues and their importance to 
the public at large and to the large projects so financed. 
The case involves the power and authority of the 
trustees under a deed of trust and it is valuable for 
the large number of authorities on this subject quoted 
and cited in the course of the opinion coveifing some 
forty pages. 

Also in this same connection, we invite the | attention 
of the court to another Wisconsin case: Connell v . 
City of Kaukauna, 164 Wis. 471, in which latter case 
the situation involved is pertinent to the present case. 

The court in this case held that the provision for 
payment, which it was stated in the deed of trlust might 
be made at the office of the trustee compand, did not 
authorize such payment without the production of the 
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bonds or other independent creation of an agency to 
receive payment, and that the money remained in the 
custody of the trust company as agent for the payer 
and at his risk. The land had been condemned by the 
city, and payment made to the trustee under the deed 
of trust, but it was held that this did not bar an action 
against the city for that part of the fund not paid over 
to the bondholders. 

The court said (496): 

•‘The fact that the coupons and bonds were 
made payable at the office of the Trust Company 
did not make the Trust Company the agent of the 
bondholders to receive payment. Money deposited 
with the Trust Company for that reason remained 
the property of the payer, and if lost it was the 
loss of the payer. Bartel v. Brown, 104 Wise. 
493 * * *. 

“The authoritv of the trustee to act for the 
bondholders is prescribed and limited by the 
terms of the trust deed, and a payment to the 
trustee merelv as trustee cannot be held to be 

•r 

payment to the bondholders, unless made when 
and as prescribed by the terms of the deed. 
Miller v. Mitchell, 58 W. Va. 431; Kransz v. 
Uedelhafen, 193 Ill. 477; Fortune v. Stockton, 182 
Ill. 454; Schroeder v. Wolfe, 227 Ill. 433.” 

PAYMENTS TO AGENTS—IMPLIED 

AUTHORITY. 

While not directly bearing on the present situation 
because here the authorization was express, it is im¬ 
portant to understand the law governing payments to 
agents generallv because the instrument in creating 
this special agency is in derogation of the common law 
rules limiting the authority of agents and of the usual 
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and customary practice in this jurisdiction j^nd else¬ 
where. | 

We have confined the following authorities to mort¬ 
gage or deed of trust note payments. j 

Jones on Mortgages (1928 Edition): | 

There are a number of citations from this author 
which have been frequently relied upon by tljie courts 
commencing with Section 1220 of the present edition 
which corresponds to Section 956 of the older| editions. 
Section 1220: 

| 

“If the mortgagee makes jjayment to j one who 
is unable to produce the papers, he nfakes the 
payment at his peril. In order that such payment 
be effective, the burden is on the mortgagor to 
show that he paid the true owner or his agent 
having authority to receive the payment. 

* * * * * * * " * j • * 

‘ 1 The debtor always incurs much risk in making 

payments without having actual knowledge that 

the person to whom he makes payment actually 

holds the mortgage at the time.” 

Section 1223: 

“In the absence of express authority or of cir¬ 
cumstances from which actual authority can be 
reasonably inferred, possession of these securities 
is the crucial test of the agent’s implied or ap¬ 
parent authority to receive payment; a 1 nd if the 
agent has no such securities in his possession, the 
party who pays money to him assumes tfie burden 
of showing authority of such person to receive the 
payment. ’ 9 

Section 1231: J 

“Agents Right to Receive Pavment. In making 

v-7 W — I 

payments to an agent the mortgage debtor should 
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be assured of his continued authority to act for 
the owner of the mortgage; and such assurance of 
this as may be derived from his possession of the 
mortgage note or bond, and endorsement thereon 
of the payment, would be omitted only through 
great negligence * * *. 

“The mortgagor is bound to know the extent 
of the agent’s authority. If he pays the principal 
to the agent, he must be prepared to prove express 
authority*. He pays to an agent at his peril * * *. 

“Authority inferred from the possession of the 
mortgage securities is at most only authority to 
collect and receive the interest and principal as 
thev become due. To exceed that bv receiving the 
principal before it became due would practically 
change the language effect of the bond and mort¬ 
gage by nominating another time than that men¬ 
tioned for the payment of the debt, and that, the 
agent under this constructive authority could not 
do. He had them to collect as they had been made, 
and not to modify or act upon them differently; 
and their simple possession was notice to all per¬ 
sons dealing with him on the faith of that fact 
that such was the utmost extent of his authority.’’ 

Corey v. Hunter, 10 N. D. 5: 

“In the absence of express authority or of cir¬ 
cumstances from which actual authority can be 
reasonably inferred, possession of the securities 
is the crucial test of an agent’s implied or ap¬ 
parent authority to receive payment, and if the 
agent has no such securities in his possession the 
party who pays money to him assumes the burden 
of showing the authority of such person to re¬ 
ceive the payment.” 
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RELEASE OF MORTGAGE INVALID IF AGENT 

EXCEEDS AUTHORITY. 

In this respect there is no distinction between the 
rules applicable to the case of a payment tJo and re¬ 
lease by an unauthorized agent or one whp exceeds 
his authority. j 

In the case of Curtis v. Innerarity , 6 Hovj. 147, one 
Blount was appointed agent to collect a sum of money 
due by mortgagors. He was given a writteri power of 
attorney which authorized him to collect an^ payment 
on account and to credit the same on the mortgage 
debt. He was also authorized to collect the entire 
amount and thereupon to execute a release. | 

A dispute existed between his principal and the 
mortgagor, particularly in regard to the payment of 
interest. The mortgagor paid Blount the stam admit- 
edly due, was given the release of mortgage, and the 
same was recorded. While the sum was in Blount’^ 
possession, he became bankrupt. His principal had 
never ratified the settlement and brought suit in equity 
to cancel the release and for foreclosure It was 
claimed by the distinguished counsel for the (mortgagor 
(p. 147), first, that the amount paid was the full amount 
due, and second, that the mortgagor was entitled to a 
credit for the money paid to Blount under his power 
of attorney: 

“The power was ample to receive mbnev. If he 
went beyond it, it is an affair between his prin¬ 
cipal and himself.” 

The court held (pp. 161, 162) that the bavment to 
and acceptance by Blount of an insufficient amount to 
pay the debt, coupled with the giving of a ijelease, was 


f 
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in excess of authority and not being in pursuance of 
the express authority granted and which 

“they knew could not be binding without the as¬ 
sent of Innerarity. That in fact constituted Blount 
his ambassador or agent to obtain its confirma¬ 
tion/’ 

The court held that not only was the mortgagee en¬ 
titled to the cancellation of the release and foreclosure 
of the mortgage, but that the mortgagor was not en¬ 
titled to have credited thereon any moneys paid to 
Blount. 

TRANSACTION OF PAYMENT NOT VALID 
WHERE AGENT BECOMES A PRINCIPAL OR 
OCCUPIES ANY POSITION ANTAGONISTIC 
TO HIS PRINCIPAL BY THE INTRODUCTION 
OF THE AGENT’S PERSONAL TRANSAC¬ 
TIONS. 

The infirmity of this transaction of alleged pay¬ 
ment is revealed by the effort of the appellees to 
escape the application of this principle. We believe 
that the following citations fairly represent the law 
which, founded on natural reason, has remained un¬ 
changed from the earliest times and follows the doc¬ 
trines of the civil law. 

Story on Agency, 9th Edition, Section 9, page 10: 

“Although all persons sui juris are in general 
capable of becoming agents, yet we are to under¬ 
stand that they can not at the same time take upon 
themselves incompatible duties and characters; or 
become agents in a transaction where they have 
an adverse interest or employment. Thus a per- 
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son can not act as agent in buying for another 
goods belonging to himself; and at a sale made 
for his principal he can not become the buyer. 
* * * And a memorandum, made and signed by 
a seller, at the request of the purchased, will not 
bind the latter, as a memorandum within the stat¬ 
ute of frauds, on account of this incorjipatibility 
of character .’ 7 (A number of early English cases 
are quoted support the text.) 

“The civil law recognizes in the fullest manner 
the same doctrine.” (Cases quoted.) 


In a later chapter, same volume, the author states, 
(Section 210, page 239): 


“In this connection also it seems proper to state 
another rule, in regard to the duties of agents, 
which is of general application, and thai is that in 
matters touching the agency, agents can not act, 
so as to bind their principals, where th^y have an 
adverse interest in themselves. This rule is 
founded upon the plain and obvious consideration 
that the principal bargains in the employment for 
the exercise of the disinterested skilly diligence 
and zeal of the agent, for his own exclusive benefit. 
It is a confidence necessarily reposed iii the agent 
that he will act with a sole regard to tbe interests 
of his principal as far as he lawfully may; and 
even if impartiality could possibly be presumed 
on the part of an agent where his owp interests 
were concerned, that is not what the principal bar¬ 
gains for; and in many cases it is thi very last 
thing which would advance his interests. 

“It may be correctly said, with reference to the 
question of morals, that no man can faithfully 
serve two masters whose interests are in conflict. 
If, then the seller were permitted as ttye agent of 
another to become the purchaser, his jlutv to his 
principal and his own interest woul^i stand in 


direct opposition to each other; and thus a tempta¬ 
tion, perhaps in many cases too strong for in¬ 
sistence by men of flexible morals or hackneyed in 
the common devices of worldly business, would be 
held out, which would betray them into gross mis¬ 
conduct and even into crime. It is to interpose a 
preventive check against such temptations and se¬ 
ductions, that a positive prohibition has been 
found to be the soundest policy, encouraged by 
the purest precepts of Christianity. This doctrine 
is well settled at law, but it is acted upon in Courts 
of Equity to a much larger extent.’’ 

In the same volume, page 111, Mr. Story, dealing with 
the authority of an agent to receive payment, says: 

“An agent authorized to receive payment has 
not an unlimited authoritv to receive it in anv 
mode which he may prefer; but he is ordinarily 
deemed entrusted with the power to receive it in 
monev onlv. So an agent entrusted to receive 
payment of a negotiable or other instrument, is 
ordinarily deemed entitled to receive it only when 
and as it becomes due and not before it becomes 
due.” 

(Sec. 99) 

“Upon similar grounds an agent employed to 
receive payment is not, unless some special author¬ 
ity beyond the ordinary reach is given to him, 
granted with authority to commute the debt for 
another thing; or to release it upon a commuta¬ 
tion; or to prefer a note received for the debt or 
the money when received.” 

In a note (111) the following quotation is made from 
the opinion of the court in Sweeting v. Pearce, 7 C. C. 
(N. S.) 440: 
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“The general rule at law is that an authority 
to an agent to receive money implies that he is to 
receive it in cash. If the agent receives :he money 
in cash, the possibility is that he will hand it over 
to his principal. But if he is allowed to receive it 
by means of a settlement of an account between 
himself and the debtor, he might not fee able to 
pay it over. In all events, it would very much 
diminish the chance of the principal’4 ever re¬ 
covering it; and upon that principle, if has been 
held that the agent can not as a general rule re¬ 
ceive payment in anything else than cash. ,, 

Gilchrist v. Johnson, 200 Ala. 200: j 

In this case the legal principle on which the court 
acted is exactly the one involved in one phpe of the 
present case. One Poteet was the agent for the mort¬ 
gagee, authorized to receive payment and jto satisfy 
the mortgage. When Gilchrist settled the mortgage in¬ 
debtedness, Poteet, individually, and not as agent, owed 
$100 to Gilchrist. Poteet gave Gilchrist credit for this 
$100, collected the balance of the mortgage, gave a re¬ 
ceipt in full, and the release of mortgage. 

The court held that this was not a good payment 
and sustained the bill to reinstate and foreclose. The 

opinion of the court states: | 

; . ’ 

“We agree that while it may be conceded that 
Poteet was the agent of Mrs. Johnsoh and had 
authority to bind her by receipting payments on 
the mortgage indebtedness, credit to Gilchrist for 
which a receipt was given in the first p^rt of 1910 
of $100, was not such a payment of the! mortgage 
debt as to be binding on the mortgagee.! It is evi¬ 
dent that the consideration for the receipt was not 
such a payment in money as to be binding upon 
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Mrs. Johnson, the mortgagee, but arose from a 
settlement of individual matters between Poteet 
and Gilchrist, and that the only money that passed 
between them was a few dollars for the purpose of 
striking a proper balance between the parties.” 

A later writer, Jones on Mortgages, Section 1231, 
states: 


“Of course when payment is made to a duly 
authorized agent of a mortgagee, the mortgagee 
must bear the loss or misappropriation by the 
agent, but a release by an agent will not be bind¬ 
ing on the mortgagee when the consideration for 
the release is the settlement of an individual trans¬ 
action between the mortgagor and the agent.’* 

An analysis of the case of Hawkins v. Taylor , 61 
Ga. 171, reveals a close resemblance to the underlying 
infirmity of the present attempted payment. The court 
considered the situation where the mortgagor, Taylor, 
was also trustee of the parties secured. He sold the 
property to one Bailey, receiving in cash the full value 
of the house and lot, a sufficient amount of which was 
to go in extinguishment of the mortgage. The court 
held that this payment was ineffective, employing in 
part this argument: 

“Could this agreement and security be dis¬ 
charged by the payment of the money to himself f 
We think not. It is true that Taylor, as trustee, 
is a different person from Taylor individually. 

* Such a construction of the mortgage 
would utterly destroy the security. It would be 
no security at all so far as the mortgagor was con¬ 
cerned; for he could annul it, or render it value¬ 
less to the mortgagees, by trading it at any mo¬ 
ment or cancelling it and receipting it himself.” 
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TERMINATION OF SWARTZELL, RHEEM & HEN- 
SEY COMPANY’S AUTHORITY BY BECOM¬ 
ING A PRINCIPAL IN THE TRANSACTION OF 
PAYMENT. j 

This subject not only involves the acquisition of the 
ownership of the building, but the assumption of a re¬ 
sponsibility for the payment of the balance of the 
trust indebtedness. This subdivision involves and is 
more particularly directed to Assignment of Error No. 

26. j 

While this assignment deals with the question as an 
independent matter, it is in fact merely an ijncident of 
a general question of payment and the cases herein¬ 
after cited are closely related to and based upon the 
same legal principle as the cases heretofore cjited. The 
same result, i. e., a lack of authority to transact a par¬ 
ticular matter, exists in the agent whether that be 
termed, under the rules hereinbefore referred to, an 
exercise of an excess of his authority, or whether such 
lack of authority is treated as due to the automatic 
termination of his agency when he assumes an incon¬ 
sistent relationship. 

The authorities to which we invite the court’s atten¬ 
tion are the following: 

2 C. J. 543: 

“No particular form is required for the aban¬ 
donment or renunciation of an agencv; it mav be 
effected either expressly or by implication, and 
where the agent by his words or acts shqws a clear 
intention to renounce or give up his a[gency, the 
principal may treat it as abandoned, as! where the 
agent puts himself in a position antagonistic to 
his principal, or takes upon himself inconsistent 
duties.” 
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2 C. J. 545: 

“Adverse Interest or Employment . It has been 
held that an agency is terminated by operation of 
law where the agent, without the principal’s con¬ 
sent, becomes adversely interested in the subject 
matter of the agency or accepts adverse employ¬ 
ment, although he does not in fact act to the in¬ 
jury of the principal.” 

Spruill v . Ballard, et al., 58 Fed. 2d 517 (Court of Ap¬ 
peals, D. C., decided March 28, 1932): 

This case illustrates the rule in the case of a trustee 
under a deed of trust who occupies a fiduciary capacity 
comparable to that of an agent. One of the trustees, 
it was discovered, was or had become the owner of one 
or more of the notes secured by the deed of trust. The 
court referred to the fact that notwithstanding this 
antagonistic position he 

“endeavored to make sale in the dual canacitv of 

• • 

creditor .and trustee. This relationship in itself 
created the infirmity. To hold otherwise would be 
to indulge a credulity in the disinterestedness of 
human nature which experience does not justify.” 

While this question arose upon an action to enjoin the 
sale, the court considered it from the point of view of 
the validitv of the act had it been consummated. It 
said: 


“The same conditions which will void the sale 
when made should, we think, defeat the right to 
make it.” 

Spencer, et al., v. Lee, 19 W. Va. 179. This case in¬ 
volves substantially the same question as the next 
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preceding case, and is quoted and relied upbn in that 
opinion. 

Reinhard on Agency, Section 165, page 130 : 

! 

“How Agency May Be Terminated. The re¬ 
nunciation, like the revocation, may be express or 
implied. It is express when the agent informs the 
principal orally or in writing that he will not con¬ 
tinue longer in his service or with words similar 
to these. But the agent may accomplish the same 
result by his conduct, without any express declara¬ 
tion. Thus he may abandon the agency, in which 
case the principal may treat the act as a renuncia¬ 
tion and appoint a new agent. The acts and con¬ 
duct of an agent which may authorize the 1 principal 
to regard the agency as abandoned are too numer¬ 
ous to justify the statement of more of them than 
will be sufficient to serve as an illustration. Thus 
if the agent write to the principal threatening to 
leave his work or sell out or do acts inconsistent 
with the faithful discharge of his duties, this may 
be treated by the principal as abandonment of the 
agency. ’ ’ 

Estate of Watkins, 121 California 327: 

In this case a powder of attorney was given contain¬ 
ing authority to demand and to receipt for, in the name 
of the grantor, a sum of money alleged to be due from 
the Estate of Mary G. Watkins, deceased. This power 
of attorney was dated November 23,1894. Ii^ January, 
1895, the holder of the power of attorney was ap¬ 
pointed administrator of the estate. In th^ final ac* 
count of the administration, the administrator filed a 
receipt signed by himself under the power o i attorney. 
The money was retained by him on account of a debt 
the creditor owed him, growing out of other transac¬ 
tions. The court held that the receipt was junauthor- 
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ized and that the acceptance of the appointment of the 
administrator terminated the authority under the 
power of attorney. It stated: 

“The authority to sign a receipt conferred by 
the power of attorney was but an incident of the 
authority to collect the money; it necessarily fol- 
lows that when he became administrator of the 
estate the operation of the power of attorney from 
Mrs. Lawrence was suspended, if indeed his 
agency for her was not entirely renounced.” 

Rowe v. Rand, 111 Ind. 206 (210): 

1 

“An agency may also be, and is, revoked by op¬ 
eration at law in certain cases, among which are 
* * * where the changed condition becomes such 
as to produce an incapacity in either party to pro¬ 
ceed with the business of the agency.” 

i _ 

Sturdivant Bank v . Schade, 195 Fed. 188 (C. C. A.): 

This case involves a very definite illustration of the 
instant termination of an agency. It was sought to 
charge the bank with the failure to record a certain 
deed of trust constituting part of the security de¬ 
livered to it. The facts are given in this brief quota¬ 
tion from the opinion of the Circuit Court of Appeals: 

“The bank gave the trust deed to English with 
instructions to have it recorded, and the bank sup¬ 
posed it had been recorded. It was in the interest 
of the bank that the deed should be recorded. It 
could gain no advantage and would be liable to 
sutler loss if the same were withheld from rec¬ 
ord; hence, when English, President of the Eng¬ 
lish Mining and Manufacturing Company, decided 
to withhold these deeds from record, he was not 
acting for the Bank but for and in the interest of 
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the English Mining and Manufacturing Company, 
and adversely to every interest of the bank in the 
matter. Therefore, under a well recognized rule 
of law, he ceased to be the agent of the bank and 
his acts and knowledge are not to be chargeable 
to it.” (Citing Hickman v. Greene, 123 Mo. 165, 
29 L. R. A. 39; Bank v. Lovett, 114 Mo. 519, and 
Traber v. Hicks, 131 Mo. 180.) 

Bienenstoh v. Ammidown, 155 N. Y. 47 (610): 

i 

“ Where an agent commits an independent fraud 
for his own benefit, he ceases to act as an agent 
for his principal and as it is essential tp the very 
existence or possibility of the fraud that he should 
conceal the real facts from the latter, thi ordinary 
presumption of a communication between them 
fails. To the contrary the presumption is that no 
communication was made and consequently the 
principal is not affected with constructiye notice . 9 9 

Cotton v . Rand , 93 Tex. 7 (22): j 

In this case Rand had accepted employment as an 
agent for a number of stockholders of a colrporation. 
Thereafter he accepted employment by certain stock¬ 
holders whose position was antagonistic. [The court 
quoted the contracts substantially in full, and con¬ 
tinued : [ 

‘‘These contracts speak for themselves. By 
them, Rand not only contracted for and accepted 
an agency inconsistent with his former employ¬ 
ment, but also bound himself to a course of con¬ 
duct antagonistic to the interests of all the share¬ 
holders in the two enterprises, save the parties to 
those last contracts themselves. We are clearly 
of the opinion that such a breach of duty on the 
part of an agent, unless condoned by the prin- 


cipal with the full knowledge of the facts, puts ail 
end ipso facto to the agency. The law requires 
fidelity of agents and holds them no longer cap¬ 
able of representing their principals when, without 
the knowledge of the latter, they acquire an in¬ 
terest in the matter of the agency adverse to that 
of their employers.’’ 

Two cases cited by Story are: 

Farebrother v. Simmons , 5 Barnewall & Alderson, 
333: 

The entire opinion is as follows: 

“The most favorable way for the plaintiff is to 
treat the question as a case of goods sold and de¬ 
livered; and then the goods being above 10 pounds 
the case will fall within the 17th section of the 
statute of frauds, which requires some note or 
memorandum in writing of the bargain to be made 
and signed bv the parties to be charged by it, or 
their agents thereunto lawfully authorized. Now 
the question is whether the writing down the de¬ 
fendant’s name by the plain tiff, with the authority 
of the defendant, be in law a signing of the defen¬ 
dant’s agent. * * * The agent contemplated bv 
the statute, who is to bind the defendant by his 
signature, must be some third person, and not the 
other contracting party upon the record.” 

Wright v . Dunnah, 2 Camp. 203: 

In this case, after stating the contention that the 
defendant had made the plaintiff his agent for the pur¬ 
pose of signing the memorandum, the report continues: 

“Lord Ellenborough said the agent must be 
some third person, and could not be the other con¬ 
tracting party. ’ ’ 
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When Swartzell, Rheem & Hensey Company entered 
into an agreement to refinance this loan to pay a large 
portion of the notes and did other things inconsistent 
and apart from its duties as collecting ag^nt, it be¬ 
came under the principle so stated in this base, 4 4 the 
other contracting party”, and lacking in capacity to 
be or remain or perform a valid act as agbnt for the 
noteholders. j 

LOCAL CASES. I 

The policy of this jurisdiction has been Ito require 
of an agent and of persons dealing with ail agent the 
highest degree of good faith and to con4emn upon 
principle transactions wherein the agent without the 
knowledge of the principal, assumes a relationship 
which may be antagonistic. 


In Dahlgren v. Story , 39 App. D. C. 29, 


relating to 


the agency of a real estate company for thp owner of 
the property offered for sale, the opinion stjates: 


4 4 The fiduciary relation established between the 
parties charged the defendants with a sacred trust, 
which demanded of them a complete, open, and 
frank disclosure to plaintiffs of every [step taken 
in the transaction from the date of the creation of 
the agency until the transaction was filially closed. 
During that period defendants owedj a duty to 
plaintiffs which forbade the placing of jthemselves 
in any attitude, however profitable, that would 
even appear to be antagonistic to the interests of 
plaintiffs, without first having secured their con¬ 
sent after a full disclosure. * * * 

4 4 In a case of this sort the issue qf fraud is 
eliminated. Where an agent voluntarily places 
himself in a position antagonistic to tlie interests 
of his principal, the court will not stop to consider 
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whether any fraud in fact existed or was even in¬ 
tended, or whether the principal suffered loss. The 
principal has at his disposal the option of repudiat¬ 
ing the entire transaction. ’ ’ 

In the case of Fox v . Patterson, 43 App. D. C. 484, 
it is said: 

“That the court below was justified in setting- 
aside the contract of exchange there can be no 
doubt. Mr. Fox was and had been for some time 
the agent of Mrs. Patterson. The record shows 
that he possessed her confidence to a marked de¬ 
gree. She was relying upon him to represent her 
interests, and hers alone, and she had a right to 
assume that he would do so. He grossly betraved 
his trust, and led her into a disastrous venture. 
Instead of serving her, as in duty and justice 
bound to do, he was serving himself. * * * In¬ 
stead, therefore, of Mr. Fox being in a position to 
act solely in the interest of Mrs. Patterson, lie had 
secretly assumed a position antagonistic to her. 
Such conduct can not be too strongly condemned, 
and where it has occurred the principal may re¬ 
pudiate the entire transaction and enforce repara¬ 
tion for losses sustained.’’ 

APPELLEES ARE NOT BONA FIDE PURCHASERS 
OR SUBSEQUENT ENCUMBRANCERS EN¬ 
TITLED TO RELY UPON THE DOCTRINE OF 
ESTOPPEL. 

Appellants recognize fully that a bona fide purchaser 
may under certain conditions rely upon a release which 
may be fraudulent. But as the Maryland Court of 
Appeals said in a case hereinafter cited, 

“It is not every bona fide purchaser who can in¬ 
voke the interposition of a court of equity to de- 
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feat the equally meritorious claims of 
(Demuth v. Old Town Bank, 85 Md. 315.) 


others. ’ ’ 


A recognized exception to the rule is that no person 
may rely upon a release as an estoppel of record, who 
participated in the making of the record. Windell v. 
Bonebrake, 23 Fed. 165. 

The case of Williams v. Jackson, 107 U. S. 478, is a 
leading authority in this jurisdiction on the general 
proposition of the rights of subsequent bona fide pur¬ 
chasers. This was followed by the case of Martin v. 
Poole, 36 App. D. C. 281. J 

Conn . General Life Insurance Co . v. Eldridge, 102 
U. S. 545: 

This case is one in which the Life Insurance Com¬ 
pany made a loan of $32,000, secured by deed of trust 
on certain property in the District of Columbia. The 
court states (546): 

“To obtain this loan it became necessary to have 
the existing encumbrances upon the property dis¬ 
charged. The company would not take {he prop¬ 
erty as security with any prior lien upon it. In 
addition to the deed of trust to secure Coburn’s 
notes, the property was then subject to a prior 
deed of trust, executed by a former owner, to se¬ 
cure the sum of $7,000. The Insurance Company 
left the matter of investigating the title add deter¬ 
mining as to the sufficiency of the security to Bige¬ 
low, who was specially instructed to see that the 

Company had the first lien upon the property. 
* * 


“It is very plain, from the evidence contained in 
the record, that Bigelow, in the course bf his in¬ 
quiries as to the condition of the propertt, became 
fully acquainted with the existence of the deeds 
of trust, and learned that the notes secured were 


S6 


not paid. The deeds were on record, and he was 
bound to take notice of them. The deed of Coburn 
designated the notes and limited the power of the 
trustee to release the property. He was in terms 
authorized to release and reconvey it only upon 

the full payment of the notes, and not otherwise. 

* * * 

“It is not necessary to express any opinion as 
to the authority of a trustee to release property 
conveyed to him at any time, where no such re¬ 
striction, as in the present case, is in terms placed 
upon his power. We confine our language to the 
precise point before us. Here there was no author¬ 
ity on the part of the trustee to execute the deed 
until payment of the notes was made. The fact 
of their non-payment being known to Bigelow, the 
agent of the Insurance Company, knowledge of it 
must be imputed to the company, his principal; 
and both must be charged with knowledge of the 
law and the consequent inability of the trustee, at 
the time, to release the property .’’ 

The opinion then states that a subsequent mortgagee, 
having knowledge or notice, express or implied, may 
not rely upon a release of a previous mortgage or a 
trust deed found upon the official records. 

The cases dealing with the subject of notice and 
whether a person is to be regarded as a bona fide pur¬ 
chaser are very numerous. Some of the pertinent cases 
are here collected. 

In A. Lincoln Assn . v . Meek, 124 Ill. A. 109, the trus¬ 
tee, Schumaker, had acquired legal title to the land. 
He had then fraudulently recorded a release. The 

court said (110): 

♦ 

“These facts taken together should, we think, 
have put any subsequent purchaser on inquiry to 
ascertain whether the release of the trust deed by 


87 


I 


Schumaker, who was himself seeking a loan |on the 
land, and was manifestly interested to have it ap¬ 
pear of record that the land was free fropi any 
lien, was or was not fraudulent.’ 7 

Again, on page 111, the court pointed out that 

“Suspicion at least sufficient to put appellant 
on inquiry as to the good faith of the release might 
and should have, we think, been excited by tjhe fact 
appearing of record that the trustee who rpleased 
was the holder of the fee upon which he w^s seek¬ 
ing a loan from appellant.” (Citing to thle same 
effect, Keohane v. Smith, 97 Ill. 156.) 

Fidelity Co. v. Railroad Co., 32 W. Va. 244 (260): 

| 

“It is a well recognized and sound principle of 
law that an entry of satisfaction by the mortgagee, 
after he has parted with his interest in the secur¬ 
ity, will not discharge the mortgage in flavor of 
one who had acquired an interest in the land be¬ 
fore the discharge was made. (2 Jones Mort. Sec. 
957.) 

“ * * * Whatever is sufficient to put i person 
on inquiry is considered as conveying noiice; for 
the law imputes a personal knowledge of a fact, 
of which the exercise of common prudence might 
have apprised him. When a subsequent purchaser 
has actual notice that the property in question is 
encumbered or affected, he is charged cfonstruc- 
tively with notice of all the facts and instruments, 
to the knowledge of which he would have been led 
by an inquiry into the encumbrances affecting the 
property of which he had notice. (Bootl^ v. Bar- 
num, 9 Conn. 286.) ” 

i 

Porter v. Stuart, 227 Fed. Rep. 840: ! 

This case is cited to illustrate the general principles 
upon which a court acts in the protection Of subse- 
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quent bona fide purchasers or mortgagees. A power of 
attorney was executed, authorizing the attorney to act 
for the mortgagee in releasing various lots, included in 
the mortgaged property. A number of releases were 
executed by the attorney reciting payment, but some 
were in fact not! paid, and it was held that a subse¬ 
quent mortgagee in good faith was entitled to priority. 
Among other things, the court states: 

“In view of all the circumstances under which 
the subsequent mortgagees acted, we think that 
the conclusion by them that the required payments, 
as recited in the releases, had been made as Porter 
evidently was expecting them to be made, was not 
an unreasonable or unwarranted one. The situa¬ 
tion as between Porter and a subsequent mort¬ 
gagee is such that one of these two innocent per¬ 
sons must suffer bv act of Sweet in releasing the 
lots without having received the required pay¬ 
ments on them. The conclusion is that in the cir¬ 
cumstances disclosed, it was Porter’s conduct and 
not any fault or lack of due diligence on the part 
of the subsequent mortgagees, that enabled Sweet 
to occasion the loss. This being true the loss must 
fall on Porter.” (Williams v. Jackson, 107 U. S. 
478; Day v. Brenton, 102 Iowa 482.) 

Demuth v. Oldtown Bank , 85 Md. 315: 

In this case the fraud of the original mortgagee, 
who had assigned the mortgage to the defendant bank, 
and who, becoming the owner, had sold the property 
and released the mortgage and had died without funds 
to indemnify the losing party, made it necessary that 
either the bank, as holder of the mortgage, sutler the 
loss of the investment, or that the new purchaser of 
the property should have to again pay the amount of 
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the mortgage, 
remarks: 


The court, in the opening of 


its opinion, 


“It is often difficult to resist the infhlience which 
a palpable hardship is calculated to exert; but a 
rigid adherence to fundamental principles at all 
times and a stern insensibility to the results which 
its unvarying enforcement of those principles may 
occasionally entail, are the surest, if npt the only, 
means by which stability and certainty in the ad¬ 
ministration of the law may be securecf. It is for 
the Legislature by appropriate enactments and 
not for the courts by metaphysical refinements to 
provide a remedy against the happening of hard¬ 
ships which may result from the consistent appli¬ 
cation of established legal principles.” 

In this case Price, the mortgagee, had Fowler, the 
mortgagor, at the time of effecting the mortgage, exe¬ 
cute two notes for $1,000 each, and two interest notes 
for $30.00 each. One note recited the fact |:hat it was 
secured by mortgage and was negotiated tb the bank 
as collateral security. The other note was in the or¬ 
dinary form of a promissory note but having the same 
date and names of parties. Price became o^ner of the 
property and afterwards sold it to Demuth,, who paid 
the full value. Price released the mortgage and ex¬ 
hibited this second note as evidence of the fact that 
the mortgage had been properly cancelledj Demuth 
claimed to be a bona fide purchaser, entitled to rely 
upon the recording of the satisfaction and release of 
the mortgage. 

4 4 It is said the appellants are bona! fide pur¬ 
chasers without notice and consequently are en¬ 
titled to the protection of a Court of Equity. Bona 
fide purchasers without notice and for value are 
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a highly favored class in equity, and in a certain 
sense the appellants bought in good faith; but it 
is not every bona fide purchaser who can invoke 
the interposition of a Court of Equity to defeat 
the equally meritorious claims of others. 

The whole difficulty has arisen out of the decep¬ 
tion practiced by Price upon the appellants. The 
bank had no agency in misleading them and is 
clearly not responsible for Price’s fraud. The 
appellants do not seen to have considered it sing¬ 
ular that if the mortgage notes had been paid 
by Fowler, as Price represented, the notes them¬ 
selves still remained in the possession of Price. 
Had they been altogether free from fault or less 
willing to rfelv on the statements of Price, they 
would have applied to Fowler, the mortgagor, and 
would have learned from him the true nature of 
the transaction and the important fact that he 
had in reality executed two notes for $1,000 on the 
same day, and a casual comparison of the interest 
notes with the $1,000 note exhibited by Price, 
would have indicated such a marked difference as 
to suggest at least a doubt as to whether the $1,000 
note shown to them was the genuine mortgage 
note. * * * 

“The note produced by Price bore no mark to 
designate that it was a note secured by a mortgage 
at all, as each of the interest notes did. These 
were circumstances calculated to suggest inquiry 
if not to excite suspicion, when they are all con¬ 
sidered together; and were clearly sufficient to 
put the purchasers to a further investigation than 
they actually made.” 
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A PERSON HAVING NOTICE OF THE DEFECT, 
EVEN THOUGH SUCH NOTICE BE IMPUTED 
OR IMPLIED, IS NOT A BONA Fli)E PUR¬ 
CHASER. ' I 

In addition to the case of Conn. General l}ffe Insur¬ 
ance Company v. Eldridge, supra, we submit the fol¬ 
lowing : 

Willey v. Stormont, 38 App. D. C. 399: | 

Stone and Fairfax were acting as agents! for both 
parties to an exchange of properties. Willey, |the plain¬ 
tiff in the case, had executed his deed to Stoijmont and 
left it with the agent with a verbal reservation that 
they should not deliver or record the deed exfeept upon 
the condition that they would sell the equity in the 
Stormont property which he was to receive for at 
least $2500. The deeds were delivered and recorded, 
including a deed from Stormont. Commenting upon 
this situation, the court in its opinion, states (411): 


4 ‘ Founded on the foregoing facts we are of the 
opinion that Stone & Fairfax exceeded its author¬ 
ity in entering into the contracts of sale Vith Stor¬ 
mont and Washington. The approval of the con¬ 
tract with Stormont was upon the condition that 
the equitable title conveyed by him should be sold 
within thirty days for $2,500. Whether Stormont 
had actual knowledge of this condition is imma¬ 
terial. Stone & Fairfax was his agentj to effect 
the transfer, and he is charged with t|ie knowl¬ 
edge which it and its managing agents fyad in the 
course of the transaction.” 


In United States Trust Co. v. David, 36 APP* C. 
549, the court said (556): 
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“The real question is whether the trust com¬ 
pany was chargeable with notice of the contents 
of that petition. ‘It is a general rule that a paper 
which expressly refers to another paper within the 
power of the party gives notice of the contents 
of that other piaper.’ Livingston v. Maryland Ins. 
Co., 7 Cranch, 506, 537.’ ’ 

After considering various matters brought to the at¬ 
tention of the Trust Company, the court continues: 

“Wo think these facts clearly bring the case 
within the rule that ‘whatever is notice enough to 
excite attention and put the party on his guard 
and call for inquiry is notice of everything to 
which such inquiry might have led. When a per¬ 
son has sufficient information to lead him to a 
fact, he shall be conversant of it.’ Wood v. Car¬ 
penter, 101 U. S. 135. * * * Constructive notice 
being as effectual as actual notice (Domer v. Dis¬ 
trict of Columbia, 21 App. D. C. 284), the trust 
company is not entitled to the aid of equity to re¬ 
lieve it from the result of its own negligence. 
(Cases cited.) ‘If the mistake is the result of the 
party’s carelessness or inattention, the court will 
not interfere in his behalf, its policy being to ad¬ 
minister relief to the vigilant.’ ” 

In Henderson v. Mann , 47 App. D. C. 174, it is said 
(178): 

“Even if she was not cognizant of their acts, 
she cannot avoid their effect by pleading ignor¬ 
ance, since she had the opportunity of knowledge, 
and if she did not inform herself the fault was 
hers. Means of knowledge is the same thing in 
effect as knowledge itself.” 

Again, in Crane v . Postal Telegraph Cable Com¬ 
pany, 48 App. D. C. 43, it is said (63): 
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“These things, we think, have a tendency to 
show what the plaintiff would have discovered if 
it had inquired; and it is charged not pnlv with 
what it knew, but also with what it would have as¬ 
certained if it had used ordinary care in looking 

after its business affairs in this citv.” 

*/ 


EVIDENCE OF NOTICE. | 

This has already been discussed from the viewpoint 
of the testimony, but we desire to emphasize tpe failure 
of the defendants to introduce any testimony denying 
notice or affording any information to the court. Al¬ 
though the record shows that this business was handled 
here for the Insurance Company by two individuals, 
Mr. West of Weaver Bros., and Mr. Booher o^ the New 


York Title Company, neither of these peijsons was 
called by the defendants. 

Clifton v . United States, 4 How. 242, 246: j 


“To withhold testimonv which it was in the 
power of the party to produce in ordeij to rebut 
a charge against him, where it is not supplied by 
other equivalent testimony, might be as fatal as 
positive testimony in support or confirmation of 
the charge.” 


Graves v. United States, 150 U. S. 118: 


“The rule even in criminal cases is that if a 
party has it peculiarly within his power to pro¬ 
duce witnesses whose testimony would elucidate 
the transaction, the fact that he does not do it 
creates the presumption that the testimony, if pro¬ 
duced, would be unfavorable. 1 Starki^ on Evi¬ 
dence, 54; People v. Hovey, 22 New York 554, 559; 
Mercer v. State, 17 Tex. App. 452, 467; trordon v. 
People, 33 N. Y. 501, 508.” 







94 


Gulf Ry. Co. v. Ellis, 54 Fed. 481: 

“It is a well settled rule of evidence that when 
the circumstances in proof tend to fix a liability 
on a party who has it in his power to offer evi¬ 
dence of all the facts as thev existed, and rebut 
the inferences which the circumstances in proof 
tend to establish, and he fails to offer such proof, 
the natural conclusion is that the proof, if pro¬ 
duced, instead of rebutting, would support, the 
inferences against him, and the jury is justified 
in acting upon that conclusion. ‘It is certainly a 
maxim,’ said Lord Mansfield, ‘that all evidence is 
to be weighed according to the proof which it was 
in the power of one side to have produced, and in 
the power of the other side to have contra¬ 
dicted.’ Blatch v. Archer, Cowp. 63, 65. It is 
said by Mr. Starkie, in his work on Evidence, Vol. 
1, p. 54: ‘The conduct of the party in omitting to 
produce that evidence in elucidation of the sub¬ 
ject-matter in dispute which is within his power, 
and which rests peculiarly within his own knowl¬ 
edge, frequently affords occasion for presump¬ 
tion against him, since it raises strong suspicion 
that such evidence, if adduced, would operate to 
his prejudice.’ ” 

AUTHORITY TO ACCEPT PREPAYMENT. 

This question is presented by Assignment of Error 
No. 26 and depends upon the construction of the 
release clause in the trust deed which, we submit, does 
not authorize a* release in a case of prepayment be¬ 
fore maturity without the production and cancellation 
of the notes. 

In the commencement of this brief, we have quoted 
the entire clause dealing with the authority of the 
trustees to release. 


The first sentence of the release clause, cheating the 
duty and limiting the authority of the trustees to re¬ 


lease, is stated in the alternative—upon the 


ment” of all of the notes and of all extensions and 


renewals and the interest thereon, or upon 


t ( 


full pay - 


the “pre¬ 


payment” with the interest and advance interest as 
provided therein. This alternative provision obvi¬ 
ously differentiates between payment at maturity, des¬ 
ignated 4 ‘full payment”, and payment before matur¬ 
ity, described as “prepayment”. It also distinguishes 
between “interest” and “advance interest)” on pre¬ 
payment, the latter being in fact a bonus dnd not in¬ 
terest. 

This sentence in the trust deed is immediatelv fol- 

* 

lowed by the provision that “the said full payment 
* * * as hereinabove provided” may be m^de at the 
office of the company without the production or can¬ 
cellation of the notes. In this clause, prepayment is 
not mentioned. 

In this connection the word “said”, qualifying “full 
payment”, is synonymous with “ aforesaid and is a 
word of reference to what has already beed spoken of 
or specified. Brown v. State, 28 Tex. AppJ 379; Hin- 
ricksen v. Hinricksen, 172 Ill. 462; Carver v. 

Ind. 497. 

“Said” is a word often used in wills an< 
refer to some antecedent provision. Shattuck v . Bal- 
som, 170 Mass. 245. 


Carver, 97 


d deeds to 


“The word ‘said’ before the word joperation’ 
confines the meaning of the latter to due antece¬ 
dently charged.” State v. Stephenson, |68 Vt. 529. 

In the present instance the intention tb limit the 

term used to the antecedent is reinforced bV the words 

*1 

following “as hereinabove provided”. 
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Unless such a construction were unreasonable or 
without any valid reason, it must be construed that this 
language used in the second sentence relates to the 
“full payment’’ theretofore described as such, and that 
it does not include a case of prepayment. 

There is a well recognized distinction in the adjudi¬ 
cated cases, some of which have been quoted hereto¬ 
fore, between authoritv to receive payment at maturitv 
and one to receive prepayment. What will authorize 
an agent to receive payment at maturity will not neces¬ 
sarily constitute an agency to receive prepayment. See 
Jones on Mortgages, supra. This rule is based upon 
the most reasonable consideration that if payment is 
made at a fixed time when the owner of the note ex¬ 
pects to receive his money, he is able to make imme¬ 
diate demand and have an accounting from his agent, 
whereas if a payment be made unknown to the holder 
many months or years before maturity, such lapse of 
time and intervening causes may render it impossible 
for him to collect his money. This is most forcibly 
illustrated in the present case. 

We respectfully submit that the decree should be re¬ 
versed. 


E. Hilton Jackson, 

Wm. E. Richardson, 

George C. Shinn, 

Attorneys for Appellants . 
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IN THE 

Court of Appeals, Btetrict of Columbia 

No. 5729. 

Martha Virginia Rhoderick, Executrix of th[e Estate 
of Elbridge P. Rhoderick, Deceased; Martha V. 
Rhoderick, Henrietta W. Moore, et al., Appel¬ 
lants , 

7 

vs. 

Luther A. Swartzell, Edmund D. Rheem (][ndividu- 

ALLY AND AS TRUSTEES), SHOREHAM INVESTMENT 
Company, a Corporation, et al. 

BRIEF FOR APPELLEES. 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia, dismissing the Bill 
in Equity of appellants, who were the plaintiffs in the 
Court below. The Bill dismissed had been brought for 
the purpose of restoring the lien of a deed of trust 
which had been formally released of record bv the trus- 
tees and which conveyed property in the City of Wash¬ 
ington located at the northwest corner of 15th and H 
Streets, N. W., known as the Shoreham Building, to 
Luther A. Swartzell and Edmund D. Rheem as trus- 


( Note : Italics ours wherever used in this brief.) 
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tees, for the purpose of securing the payment of an 
issue of notes aggregating the principal sum of $2,250,- 
000 . 00 . 

The relief prayed for, namely, cancellation of the 
release and the restoration and foreclosure of the deed 
of trust, was based, as appears from a reading of the 
Bill (see especially paragraphs 14 and 17, R. 7, S) 
upon two grounds. Those grounds were: 

1. The non-payment by anyone in accordance 
with the deed of trust of the full amount of the 
indebtedness secured therebv at the time the deed 
was released, though a part thereof had been so 
paid. 

2. Knowledge by the appellees and the other 
principal defendants of such non-payment. 

These contentions were denied by the Answers to the 
Bill, which affirmatively alleged full and complete pay¬ 
ment of the debt secured by the deed of trust. These 
two contentions constituted the sole issues presented 
by the pleadings. 

As the Statement of Facts in appellant’s brief is in¬ 
accurate in som6 respects and incomplete in others, we 
herewith present our own statement, justifying the 
same by appropriate references to the record. 

I. 

STATEMENT OF FACTS. 

1. On August 1, 1928, Harry AVardman and Thomas 
P. Bones, then owners of the property above described, 
conveved the same bv deed of trust to defendants, 
Luther A. Swartzell and Edmund D. Rheem, as trus- 
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tees, to secure an indebtedness of $2,250,000.00, evi¬ 
denced by 2790 promissory notes of various denomina¬ 
tions, each payable to the order of John H. Holmead, 
due five years after date, with interest at the rate of 
six per cent per annum, payable semi-annually. Each 
of these notes contained a provision for prepayment 
as follows: 

“Privilege reserved of paying this note at any 
time before maturity upon payment of interest to 
date of payment and two months’ interest in ad¬ 
vance.” (R. 105.) 

The notes also contained a further provision! for pay¬ 
ment of the notes at the office of Swartzell, |Rheem & 
Hensey Company. This provision is as follows: 

“Principal and interest payable at the office of 
Swartzell, Rheem & Hensey Company, Washing¬ 
ton, D. C.” 

There was also printed upon the face of thp notes a 
statement that they were secured by a deed of trust. 
This statement is as follows: 

“Secured by first deed of trust to Luther A. 
Swartzell and Edmund D. Rheem, Trustees, con¬ 
veying Lots 14, 15 and 16 and Parts of Lots 17 
and 3, Square 219, as described in dee^ of trust 
dated August 1, 1928.” (R. 105.) 

The notes were all alike, except as to thfe amount 
of the principal and the number of each i|ote. (R. 

12L) 

2. These notes, endorsed without recourse by the 
payee Holmead, were sold by Swartzell, Rhe^m & Hen¬ 
sey Company to approximately one thousand persons 
scattered throughout the United States. (R. 1^20.) The 
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plaintiffs and the intervener, Stabler, bought some of 
these notes, aggregating in all about $10,000.00. 

3. The plaintiffs and intervener Stabler had for sev¬ 
eral years prior to the purchase of these notes bought 
from time to time from Swartzell, Rheem & Hensey 
Company various other notes. Such notes, at ma¬ 
turity, were not paid in cash, but payment thereof was 
made bv the reinvestment of the amount due in still 
other notes being offered for sale by the Swartzell, 
Rheem & Hensey Company. The notes involved in this 
suit were such reinvestments made in the place of 
prior notes which had been purchased from Swartzell, 
Rheem & Hensey Company, and had matured. (R. 
107, 108.) 

4. Swartzell, Rheem & Hensey Company had been 
doing business in Washington for approximately sixty- 
two years. For a long time it had probably the larg¬ 
est rental list of any rental agent in Washington. 
Later, about 1904 or 1905, it began to deal in first mort¬ 
gages, which gradually became its entire business. This 
business consisted in selling notes secured by deeds 
of trust on Washington property. (R. 120). 

5. The form of the deed of trust of August 1, 1928, 
was one which Swartzell, Rheem & Hensey Company 
had used for about five years prior thereto. When 
loans were paid to that Company under that form of 
deed of trust it received payment and released the 
trust without requiring the surrender and cancellation 
of the notes secured thereby. (R. 121.) The provision 
of the deed of trhst covering this matter is as follows: 

4 4 And upon the full payment of all of said notes 
and of all extensions or renewals thereof, and the 
interest thereon, or upon prepayment thereof 
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with interest and advance interest thereon as 
therein provided, and of all moneys advanced or 
expended as herein provided, and of all other 
proper costs (including* cost of advertising), 
charges, commissions, half commissions and such 
commissions as may be allowed by law and are not 
otherwise herein provided for, and expenses in¬ 
curred by means of these trusts, at any ti|me be¬ 
fore the sale hereinafter provided for, to (release 
and reconvey the said described premises] in fee 
unto, and at the cost of, the said Harry W&rdman 
and Thomas P. Bones, as joint tenants, jor the 
party or parties then claiming under then}. And 
it is mutually covenanted and agreed by ind be¬ 
tween the respective parties hereto that.the said 
full payment of principal and interest, as herein¬ 
above provided, at the office of Swartzell, jRheem 
and Hensey Company in the City of Washington, 
District of Columbia, shall constitute payfnent of 
said notes, respectively and shall stop interest 
thereon from date of said payment at said office, 
and (all other matters having been fully paid as 
herein provided) the said parties hereto of the 
second part, or the trustee acting in the execution 
of this trust, shall thereupon have power to release 
and reconvev said land and premises, as afore¬ 
said, without the presentation or cancellation of 
said notes or any of them.” 

6. On October 6, 1929, Wardman and Bones con¬ 
veyed the Shoreham Building to Van Vranken and 
Wissman. In this deed there is no mention of any en¬ 
cumbrance and none is assumed by the grantees of the 
deed. (R. 108.) Van Vranken and Wissman hacj. no real 
interest in the property, but were merely the holders 
of the title for Swartzell, Rheem & Hensey Cpmpany. 
(R. 129.) 

7. This was the situation when, on March 7,1930, an 
agreement was executed by Patrick J. Hurley and 


i 
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Swartzell, Rheem & Hensey Company for the exchange 
of the Shoreham Building, which had not then been 
completed, for another building in Washington known 
as the Hurley-Wright Building, then owned by Mr. 
Hurley and his wife. This contract provided, in sub¬ 
stance, that the Hurley-Wright Building, subject to a 
deed of trust encumbrance of $260,000.00, should be ex¬ 
changed for the Shoreham Building, subject to the ex¬ 
isting deed of trust of $2,250,000.00, and that Swartzell, 
Rheem & Hensey Company should complete the con¬ 
struction of the Shoreham Building on or before June 
30, 1930; that upon the maturity of the $2,250,000.00 
trust just mentioned, namely, on August 1, 1933, and 
upon the payment by Hurley of $250,000.00 on account 
of the principal of such trust, Swartzell, Rheem & Hen¬ 
sey Company would, at its own expense, cause the bal¬ 
ance of $2,000,000.00 to be extended or refinanced for a 
period of five years (R. 142) either by an extension of 
the old trust or the refinancing by a new loan. Taxes, 
interest and other expenses on the two properties were 
to be adjusted to the date of transfer. (R. 116-117.) 

8. As the Shofeham Building was not completed by 
June 30, 1930, a supplemental agreement was entered 
into by Hurley and Swartzell, Rheem and Hensey Com¬ 
pany, dated July 16,1930, which provided, in substance, 
that as the Shoreham Building had not been completed 
at the time required, Swartzell, Rheem and Hensey 
Company would guarantee to finish the building, to do 
the work under the supervision of the Shoreham In¬ 
vestment Company, through its agent, and to pay the 
costs thereof promptly. (R. 141.) 

9. When, on March 7, 1930, Hurley made the con¬ 
tract to exchange the equity of the Hurley-Wright 
Building for that of the Shoreham Building, it was 
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agreed that the equity of the former was $740,000.00. 
At the same time Hurley agreed with a Mr. | Joseph I. 
Cromwell, of Oklahoma, that if the former acquired the 
Shoreham Building, the latter would buy ohe-half of 
the stock of a company to take over the Shoreham 
Building, for one-half of the value of Hurley’s inter¬ 
est in the equity of the Hurley-Wright Building; and 
Cromwell did, in fact, pay to Hurley $370,000.00 for 
such half interest. It was then that the Shoreham In¬ 
vestment Company came into existence, the stock of 
which was owned one-half by Mr. Cromwell and the 
other half by Hurley and his wife. (E. 141.-142.) 

10. Subsequent to the contract of exchange dated 


y 16,1930, 
was made 


March 7,1930, and prior to the closing on Ju 
an oral modification of the original contract 
as follows: 

The original contract provided that Hurley was to 
pay no cash until August 1, 1933, when he was to pay 
$250,000.00 on account of the principal of tli|e trust for 
$2,250,000.00. Swartzell, Rheem & Hense\j Company 
on its part was then at its own expense to refinance for 
a period of five years (R. 142) the remaining $2,000,- 
000.00. Subsequently, Mr. Rheem informe^ Mr. Hur¬ 
ley that he would like to do the refinancing |at the time 
the exchange of the buildings was completed. instead of 


a new loan 
lall expense 


waiting until 1933, as he could now arrange 
of $2,000,000.00 on the property at very smj 
and if he waited until 1933, the cost of such jrefinancing 
would be approximately $100,000.00. Hej therefore, 
offered to accept $150,000.00 in cash at the time of 
closing, in lieu of $250,000.00 in 1933. This arrange¬ 
ment gave Hurley the benefit of the $100,000.00 which 
would be saved by refinancing at the time of closing 
instead of waiting until 1933. This arrangement would 
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enable Hurley to acquire the property subject to an 
encumbrance of $2,000,000.00, but also required him to 
pay immediatetly $150,000.00 in cash instead of pay¬ 
ing $250,000.00 in 1933. This new arrangement was 
accepted by Hurley and subsequently carried out. (R. 
142.) 

11. To accomplish the exchange of the buildings, 
Hurley employed the District, Lawyers and Washing¬ 
ton Title Company (being substantially one concern it 
is hereinafter called the District Title Company) (R. 
143), to look after his interest as to titles, et cetera . 
This employment was continued by the Shoreham In¬ 
vestment Company after its formation. In a prelimi¬ 
nary report on the title to the Shoreham Building, 
dated June 4, 1930, the District Title Company re¬ 
ported the title good in Van Vranken and Wissman as 
joint tenants, subject to the encumbrance of the deed 
of trust of August 1, 1928, for $2,250,000.00. (R. 115.) 

12. On July 7, 1930, the Metropolitan Life Insur¬ 
ance Company agreed to make a loan on the property 
to the Shoreham Investment Company for $1,600,- 
000.00 and employed the New York Title Insurance 
Company to handle the matter for it. This was $400,- 
000.00 short of the $2,000,000.00 loan which Swartzell, 
Rheem and Henley Company had agreed to secure. 
It was then agreed that Swartzell, Rheem & Hensev 
Company would Secure the remaining $400,000.00 on a 
second deed of trust on the Shoreham property. (R. 
142-145.) 

13. On June 10, 1930, there was recorded a second 
deed of trust, dated January 9, 1930, made, by Van 
Vranken and Wissman, conveying the Shoreham Build¬ 
ing to Swartzell and Rheem, Trustees, to secure a note 
for $300,000.00, bearing six per cent interest and pay- 


9 


able in one year to Charles W. Handy at the office of 
Swartzell, Rheem & Hensey Company. (R.! 108-109.) 
This note was held by The Riggs National Baifk for col¬ 
lection. (R. 128.) 

14. On July 11, 1930, the Metropolitan Ljfe Insur¬ 
ance Company, sent its check for $l,600,000j00 to the 
New York Title and Mortgage Company’s branch in 
Washington, which in turn handed a check of the New 
York Title and Mortgage Company for $1,556,645.80 
to the District Title Company, accompanied \fith a full 
letter of instructions. This latter check was ipade pay¬ 
able to 

“Swartzell, Rheem and Hensey Company, and 
Luther A. Swartzell and Edmund D. Rheem, Trus¬ 
tees under deed of trust dated August 1, 1928, and 
recorded in Liber 6194 Folio 347 of D. C. land rec¬ 
ords, for account of holders of notes described in 
said trust.” (R. 116, 70-72.) 

The amount of this check represented the $1,600,000.00 
loaned by the Metropolitan Life Insurance Company, 
less $2,025.00, the cost of the title insurance policy and 
$41,000 odd dollars for two years’ arrearages of taxes. 
(R. 139-140.) 

15. The letter of instructions sent with th^ check bv 
the New York Title Insurance Company to the District 
Title Company contained the following: 

“Said check for $1,556,645.80 is to be applied 
towards the payment of the indebtedness of 
$2,250,000.00 secured by the deed of trust of Harry 
Wardman and Thomas P. Bones to Luther A. 
Swartzell and Edmund D. Rheem recorded in Liber 
6194, folio 347. The said check is to be delivered 
to Swartzell, Rheem & Hensey Co. and by them 
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and you deposited in tlie Riggs National Bank to 
the account of ‘Swartzell, Rheem & Hensey Co., 
and Luther A. Swartzell and Edmund D. Rheem, 
Trustees under Deed of Trust dated August 1, 
1928 and recorded in Liber 6194, folio 347 of D. C. 
Land Records, for account of holders of notes de¬ 
scribed in said trust,’ when, as and if an amount 
is on deposit in said account which together with 
said check for $1,556,645.80 will equal the sum of 
$2,250,000.00, plus accrued interest and prepay¬ 
ment interest of two months in advance, as pro¬ 
vided in said deed of trust, recorded in Liber 6194, 
folio 347 with respect to payment of accrued inter¬ 
est and prepayment interest.’’ 


The letter also contained an instruction that a proper 
release of the deed of trust should be recorded by the 
District Title Insurance Company; that the note for 
$300,000.00 secured by the second deed of trust on the 
Shoreham Building dated January 9 and recorded July 
10, 1930, should be surrendered and properly cancelled 
and the proper release of that trust also recorded. (R. 
71-72.) 

16. In a letter dated July 16, 1930, the Shoreham 
Investment Company handed its check to the District 
Title Insurance Company for $150,000.00 payable to 
the same payees in the identical language used in the 
check for $1,556,645.80, and directed the District Title 
Insurance Company to deposit the check in The Riggs 
National Bank in the same manner and in the same 
account as the other check delivered by the New York 
Title & Mortgage Company should be deposited. (R. 
123.) 

17. Meanwhile, upon written direction of Swartzell, 
Rheem & Hensey Company, dated July 9, 1930, a deed 
from Van Vranken and Wissman, dated June 30, 1930, 
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conveying the Shoreham Building to the Shpreham In¬ 
vestment Company had been recorded on July 9, 1930. 
(R. 108, 124.) 

18. The aggregate of these two checks which were to 
be deposited in Riggs Bank to the credit off the trus¬ 
tees was $1,706,645.80, leaving, with advance interest, 
et cetera, something over $600,000.00 to be supplied. 

19. On the evening of July 15,1930, both Hurley and 
Cromwell had an interview with Mr. Rheetn, in which 
Hurley voiced some objections to the terms of the Met¬ 
ropolitan Life Insurance Company loan, particularly 
to the requirement that he and Cromwell Should per¬ 
sonally guarantee the top $200,000.00 thereof. Rheem, 
however, stated that he had arranged for alji the money 
necessary to pay off the entire $2,250,000.00 mortgage 
against the Shoreham Building and the accrued inter¬ 
est and prepayment commission, and he urged Hurley 
and Cromwell to agree to the terms of th^ Metropoli¬ 
tan Life Insurance Company’s loan and the| $400,000.00 
second trust so that the deal might be completed. Hur¬ 
ley and Cromwell finally agreed to accept these terms 
and to go on with the transaction. (R. 143-149.) 

20. Thereupon, by letter dated July 16, 1930, Hurley 
wrote his final instructions to the District Title Insur¬ 
ance Company, which were, in substance, that Hurley 
is advised that the deed conveying the Shorleham Build¬ 
ing to the Shoreham Investment Company is on record 
and the Title Company is prepared to issqe its Certif¬ 
icate of Title; that adjustment of interest ,\et cetera , is 
in the hands of McKeever & Goss as Agents for the 
writer; that he understands that a bond satisfactory 
to the New York Title & Mortgage Company and the 
Shoreham Investment Company to protect liens has 
been secured; and that when the District} Title Com- 
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panv can certify the title to the Shoreham Building 
good in the Shoreham Investment Company, subject 
to a first trust of $1,600,000.00 and a second mortgage 
of $400,000.00 and that the taxes are paid to June 30, 
1930, the District Title Company may record the deed 
to the Hurley-Wright Building. (R. 133.) 

21. On the afternoon of that day, namely July 16, 
1930, Mr. Stadtler, Assistant Secretary and Treasurer 
of the District Title Insurance Company, went with 
Rheem to The Riggs National Bank, with the checks 
of the New York Title Insurance Company and the 
Shoreham Investment Company, both above described. 
They went to the “New Accounts ’’ window, where 
Stadtler presented the two checks, and deposit slips 
were made out describing the depositors as the payees 
of the checks were described. Mr. Nevius, the Vice- 
President of the Bank, was present. Stadtler was re¬ 
quired to see that when those checks were deposited 
there would be on deposit to the credit of the payees 
as named in the checks the total sum of $2,334,750.00, 
which was the full amount necessary to pay off the 
trust for $2,250,000.00. Thereupon, he was informed 
that the amount in the special deposit equalled the re¬ 
quired sum, and he asked Mr. Nevius to give him some 
evidence that all the required money had been de¬ 
posited. (R. 125-126.) Mr. Nevius then wrote a letter 
to the District Title Insurance Company and also to 
the New York Title & Mortgage Company, in each 
of which he advised the addressee that there was on 
deposit to the credit of 

“Swartzell, Rheem & Hensey Company and 

Luther A. Swartzell and Edmund D. Rheem, Trus¬ 
tees, under deed of trust dated August 1, 1928, 
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and recorded in Liber 6194 Folio 347 of D. C. land 
records for account of holders of notes described 
in said trust,” 

* 

the sum of $2,334,750.00. (R. 112.) 

22. After the full sum of $2,334,750.00 w^s on de¬ 
posit to the credit of Swartzell, Rheem & Hehsey Com¬ 
pany and Swartzell and Rheem, Trustees, as above 
described, and the second trust note for $300^000.00 on 
the Shoreham Building had been cancelled ind deliv¬ 
ered to Stadtler, the release of the deed of trust of 
August 1, 1928, securing the $2,250,000.00 cjbligation, 
which release was dated July 16, 1930, was recorded 
on July 17, 1930 (R. 109), and the release of the 
$300,000.00 second trust above mentioned ! was also 
duly recorded. (R. 110.) The release of tb|e deed of 
trust of August 1, 1930, recited that the property con¬ 
veyed was 

4 ‘fully released and discharged from the effect 
and operation of said deed of trust, the deed there¬ 
by secured having been paid and satisfied in ac¬ 
cordance with the terms and provisions as set 
forth in said deed of trust.” (R. 109-110) 

23. Thereupon the District Title Insurance Company 
issued its Certificate of Title to the Shoreham Invest¬ 
ment Company dated July 17, 1930, for which the lat¬ 
ter paid the Title Company $2,252.10 (R. l33), and it 
also issued a duplicate original Certificate ti) the New 
York Title & Mortgage Company, which $aid noth¬ 
ing for it. (R. 131.) 

The deed of trust to secure the Metropolitan Life 
Insurance loan of $1,600,000.00 and that to secure the 
$400,000.00 second trust, both secured by the Shore- 
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ham Building, were each dated and recorded on the 
16th of July 1930. (R. 109.) 

The foregoing proceedings closed the deal. 

24. It appeared at the trial, however, that Swartzell, 
Rheem & Hensey Company did not use any of the pro¬ 
ceeds of the second trust on the Shoreham Building of 
$400,000.00 to finance the payment of the $2,250,000.00 
mortgage. As already seen, the amount necessary to 
make up the difference between the sum of the Metro¬ 
politan Life Insurance Company loan, plus the $150,- 
000.00 put up by the Shoreham Investment Company, 
and the full amount necessary to pay off the mortgage 
referred to, was over $600,000.00. 

Rheem, as above set forth, had informed Hurley and 
Cromwell on July 15, 1930, that he had arranged for 
the money necessary to pay off the full amount of the 
mortgage. (R. 144-149.) This is how Rheem arranged 
it: 

On the morning of July 16, 1930, he applied to Mr. 
Fleming, President of The Riggs National Bank, for 
a loan in connection with the closing of the Shoreham 
deal. Mr. Fleming had known Rheem for about fifteen 
years, and the Swartzell, Rheem & Hensey Company 
had transacted business for many years with The Riggs 
National Bank, both as a depositor and a borrower. 
Between January 1926 and January 1931 Rheem was 
a director of the Bank. His record with the Bank was 
excellent in regard to his obligations, and the financial 
standing of the Swartzell, Rheem and Hensey Com¬ 
pany in July of ! 1930 was very fine and its standing 
in the community had been high for many years. It 
was considered bne of the most substantial mortgage 
houses in the City. During all these years the Com¬ 
pany had maintained a substantial bank account with 
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The Riggs National Bank, the approximate average 
balance of which was between $400,000.00 and $500,- 
000.00. (R. 135.) 

When Rheem saw Mr. Fleming on the morning of 
July 16, 1930, he, in substance, told Fleming that he 
had sold the Shoreham Building to Messrs. Hurley 
and Cromwell and had made a good deal, but pending 
the consummation of the settlement he needed to bor- 
row $635,000.00. Fleming asked what collateral he 
could offer and told him the Bank would want not less 
than twenty per cent margin. Rheem tfyen offered 
him sufficient first trust notes on the Westchester 
Apartment, with which Fleming was familiar, and the 
latter told Rheem that would be satisfactory to the 
Bank. The Bank had always accepted as collateral, 
notes issued by Swartzell, Rheem & Hensey Company, 
as well as other Washington firms of good reputation, 
as being of sound value on account of the reputation 
of the issuing firm. 

Rheem then told Fleming that he would need the 
loan for only four or five days and nothing was said 
as to where Rheem was to obtain money to repay it. 
He had always taken care of his loans in an excellent 
manner. There was nothing in his conversation or at¬ 
titude, nor was there any circumstance that aroused 
Fleming’s suspicion as to the bona fide character of 
the loan. 

The loan, which was for $635,000, was divided into 
two notes, one for $380,000.00 with Swartzell, Rheem 
& Hensey Company as maker and the other $255,000.00 
on which Swartzell and Rheem, Trustees, were mak¬ 
ers. This was because the Bank was unable to loan 
more than $380,000.00 to one person. (R. 135-136.) 
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25. Thereupon the loans were made and The Riggs 
National Bank issued two cashier’s checks each dated 
July 16,1930, one to the order of Swartzell and Rheem, 
Trustees, for $255,000.00 and the other for $380,000.00 
to the order of Swartzell, Rheem & Hensey Company. 
These two checks were then deposited in the special 
account, in which the New York Title & Mortgage 
Company’s check, representing the Metropolitan Life 
Insurance loan, and the Shoreham Investment Com¬ 
pany’s check were subsequently deposited as above 
described. (R. 113-114.) 

26. After thus arranging the above loans when 
Rheem and Stadtler visited the bank, as above set 
forth, Rheem told Mr. Nevius, one of the Vice-Presi¬ 
dents of Riggs Bank, that he wanted to open a new 
account and they then saw Mr. Johnson, who made 
out a pass book and took charge of the matter. Rheem 
stated the title of the account, which was a special ac¬ 
count, in the following name: 

“Swartzell, Rheem & Hensey Co., and Luther 
A. Swartzell & Edmund D. Rheem, Trustees, un¬ 
der deed of Trust dated August 1, 1928, and re¬ 
corded in Liber 6194, folio 347 of D. C. Land Rec¬ 
ords for account of holders of notes described in 
said Trust.” (R. 112.) 

The deposits were then made of the cashier’s checks 
representing the amount of the loans made by Rheem 
and the two checks which Stadtler had with him. (R. 
136-137.) 

The deposit slips, notes, checks and the ledger ac¬ 
counts of the Bank covering this transaction were all 
admitted in evidence. The books of the Bank showed 
that in July 16, 1930, there was deposited $2,334,750.00 
to the credit of: 
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“Swartzell, Rheem & Hensey Co. & Lather A. 
Swartzell & Edmund D. Rheem, Trs. undfer Deed 
of Trust dated 8-1-’28 and recorded in Litter 6194, 
folio 347 of D. C. Land Records for A/C 
ers of notes described in said Trust.” 


of hold- 


27. As already detailed, at the time of the deposits 

referred to the second trust note for $300,0C|0.00 se¬ 
cured on the Shoreham Building was delivered to Mr. 
Stadtler, marked paid and cancelled. The ambunt due 
on that note that afternoon was $262,947.29. (R. 128.) 
This amount was paid by Swartzell, Rheem &| Hensey 
Company from their general account and left an over¬ 
draft of $178,045.49. The Bank nevertheless paid the 
check and this overdraft was increased to $1$4,190.51 
on July 17, 1930. j 

28. By check dated July 17, 1930, the depositors of 
the special account drew a check for the whol^ $2,341,- 
645.80, to the order of Swartzell, Rheem & Hensey 
Company, and deposited that check to the general 

i 

account of Swartzell, Rheem & Hensey Company. 

29. Thereupon Swartzell, Rheem & Hensey Com¬ 
pany drew a check to the order of Riggs National Bank 
for $635,105.83, in payment of the loan obtained from 
Riggs Bank in the manner above described, bdth one 
day’s interest. The check to Riggs National ikank was 
dated July 17, 1930. (R. 117.) After this transaction, 
and the payment of some small items from the general 
account of Swartzell, Rheem & Hensey Company, the 
balance of that Company in Riggs Bank amounted to 
$1,521,985.44. (R. 111.) 

30. The books of Swartzell, Rheem & Heniey Com¬ 
pany disclosed that the entire loan of $2,^50,000.00 
was paid and that each holder of the notes rbpresent- 
ing it was credited with the amount of principal and in- 
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terest due him aild that many of the notes were paid 
in full, but that $819,000 of these notes were never ac¬ 
tually paid to the noteholders holding notes aggregat¬ 
ing that amount. (R. 121.) 

31. There was absolutely no evidence whatever that 
the appellees knew the manner in which Rheem got the 
money to complete the amount required to pay in full 
the $2,250,000.00 obligation with interest, etc., or knew 
anything about his loan transaction with The Riggs Na¬ 
tional Bank whefeby he got this money. On the con¬ 
trary, Hurley testified he did not know anything about 
the matter, (R. 144) and so did Cromwell (R. 149). 
All that Mr. Stadtler, the District Title Insurance 
Company officer, knew was that when he deposited the 
checks of the New York Title & Mortgage Company 
and the Shorehahi Investment Company in the special 
account in Riggs National Bank, there were already on 
deposit in that account certain other sums sufficient to 
make a total of $2,384,750.00. (R. 125, 126.) 

32. None of the defendants not connected with 
Swartzell, Rheem & Hensey Company knew, and there 
was no evidence that any of them knew, that Swart¬ 
zell, Rheem & Hensey Company drew out the total 
sum in the special account, put it in their general ac¬ 
count and later failed to pay some of the noteholders 
secured by the deed of trust of August 1, 1928. Like¬ 
wise the fact of the overdraft in the general account of 
Swartzell, Rheem & Hensey Company, caused by their 
payment from this account of the amount due on the 
second trust note for $300,000.00, secured on the Shore- 
ham Building, and the state of their balances in their 
account with Riggs National Bank were unknown to 
any but Rheem and his corporation and the Bank. No 
one of the defendants not connected with the Swartzell, 



Rheem & Hensey Company knew, and ther^ was no 
evidence that any of them knew, that the pollateral 
notes for $635,000.00 were ever even issued, iiuch less 
that they were repaid to the Bank on July 17, 1930. 
In other words, none of such defendants khew any¬ 
thing about the notes or the loans Rheem niade with 
The Riggs National Bank. (R. 128, 144, 1491 

33. The evidence shows that the full amoujnt of the 
obligation secured by the deed of trust of August 1, 
1928, was paid and that thereafter, unknown to such 
defendants, Swartzell, Rheem & Hensey Company ap¬ 
propriated a large part of the money so paid to their 
own use. 

n. 

ARGUMENT. 

Before discussing the principal questions involved, 
the following observations are appropriate. 

(a) The finding of facts by the Court will tye upheld 
unless clearly contrary to the evidence. This Court 
said in Frazier v. Frazier (November 7, 1932) 60 W. 
L. R., 818: 

4 4 Findings of a trial Court in a case tried in 
open Court have a weight similar to that of a ver¬ 
dict of a jury and will not be disturbed unless 
error of judgment is so apparent as to demand a 
reversal.’ 9 

Obviously, this language means that unless the 
Court’s findings are not supported by the evidence at 
all or have so little support as to be unfomxded or a 
distortion of the facts, this Court will nof disturb 
them. 

It does not mean that because the findings might 
have been expressed in another wav or have included 


or excluded certain evidential details, they will be set 
aside. If the findings present the ultimate facts shown 
bv the evidence, thev must stand. In the case at bar 
they are so amply supported by the evidence that not 
only is there no error “so apparent as to demand a 
reversal”, as contended by appellant, but no argu¬ 
ment is needed to sustain them. 

(b) The existence of this suit is due solely to the 
unexpected and unforeseen circumstance that after 
full payment of the indebtedness of $2,250,000 had 
been made to the Swartzell, Rheem & Hensey Com¬ 
pany, the person authorized to receive it, and after the 
deed of trust securing the indebtedness had been re¬ 
leased, Swartzell; Rheem & Hensey Company misap¬ 
propriated a part of the amount so paid. 

If the Company had distributed this payment to all 
the noteholders, hs, of course, it was their duty to do, 
this action would never have beeen filed nor would 
there have been any attack upon the release of the 
deed of trust. The misappropriation referred to could 
have taken place and caused the same loss to the note¬ 
holders whether the mortgage debt had been paid to 
Swartzell, Rheem & Hensey in cash over the counter, 
or in any other way, and whether the payment had 
been made at or prior to the maturity of the notes se¬ 
cured by the deed of trust. This fact should be kept 
in mind throughout the discussion which ensues. 

THE POINTS RELIED ON BY APPELLANTS IN 

THEIR BRIEF. 

On pages 3, 4 and 5 of their brief, appellants set 
forth the points on which they rely. Succinctly stated 
they are: 
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1. There was no payment of the $2,250,000 indebted¬ 
ness secured by the deed of trust of August l[, 1928, as 
required by the terms of that deed, and the payment 
actually made, as disclosed by the evidence, was an in¬ 
valid substitute for the payment required by the trust 
deed. 

2. That the agency of Swartzell, Eheem & Hensey 
Company created by the deed of trust to receive pay¬ 
ment of the obligation secured thereby had been ter¬ 
minated prior to the payment because— 

•• I 

(a) Swartzell, Eheem & Hensey Company had 
become owners of the mortgaged property; 

(b) By the contract of sale of the property to 
the Shoreham Investment Company, Swartzell, 
Eheem & Hensey Company agreed to pay the debt 
secured on the Shoreham Building. 

(c) Swartzell, Eheem & Hensey Company agreed 
to complete the building and refinance 6i fhe prop¬ 
erty at cost” (whatever that means) and was, 
therefore, an independent principal with interests 
adverse to its duty as collecting agent for the 
noteholders. 

3. The payment to the trustees co-jointly with the 
Swartzell, Eheem & Hensey Company, under the deed 
of trust, w T as unauthorized, and made the trustees, 
jointly with Swartzell, Eheem & Hensey Company, the 
payers’ agents. 

4. The transfer of the fund in the speciaj account 
in which the trustees were named to the general ac¬ 
count of Swartzell, Eheem & Hensey Company when 
the latter was largely overdrawn, could not Constitute 
a payment under the deed of trust, because it was a 




radical departure from the “method of payment” re¬ 
quired by the terms of that deed. 

5. The production of the notes evidencing the in¬ 
debtedness were required in the case of prepayment 
of the debt secured. 

6. Appellees cannot rely on estoppel to support the 
validity of the release of the deed of trust because: 

(a) Appellees knew of the invalidity of the re¬ 
lease. 

(b) They participated in the transaction of pay¬ 
ment “radically changing its method from what 
was required by the express terms of the trust”, 
and therefore thev cannot be considered as subse- 
quent purchasers entitled to rely upon the record. 

Before considering the foregoing propositions, it 
should be stated that Swartzell, Rheem & Hensey Com¬ 
pany did not at any time, or by any contract, agree to 
pay the debt secured by the deed of trust as stated in 
appellants’ second point, sub-paragraph (b), which 
statement is entirely unsupported by the evidence. All 
that Swartzell, Rheem & Hensey Company agreed to 
do was to refinance the $2,250,000 debt at its own cost. 

A. 

Appellants’ First and Fourth Points. 

1. Payment of the indebtedness secured by the deed of 
trust, August 1, 1928, was made in strict accord¬ 
ance with the terms of the deed. 

Just what appellants mean when they refer to the 
“method of payment required by the terms” of the 
trust is not understood. There is no method of pay- 
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ment required by the trust deed. That instrument is 
silent as to who should pay the debt secured or in what 
manner the money should be raised to pay it. It does 
not provide that Wardman and Bones shall pay it, or 
that anyone else shall or shall not pay it. It merely 
designates the person (Swartzell, Rheem & Hensey 
Company) who shall receive payment of the obligation. 
As that concern did receive such payment in cash, this 
requirement of the trust deed, the only one mentioned 
therein, was fully satisfied. How the money t|o pay the 
debt should be raised, by whom, and whether by means 
of new loans or otherwise, are not subjects even re¬ 
ferred to in the deed of trust. They are, therefore, 
immaterial in this case. 

Payment of the debt with the interest due was all 
that was required to warrant a valid release of the 
trust. Whether the Shoreham Investment Company 
raised a part of the amount necessary by a new loan 
with or without the assistance of Swartzell, Rheem & 
Hensey Company, and whether the latter raised or 
paid the balance, are matters utterly immaterial so 
long as the full sum was paid to Swartzell, Rheem & 
Hensey Company. When that was done, then by the 
terms of the trust deed the notes were paid and the 
release of the trust was authorized. 

It is not comprehended how a payment of the obli¬ 
gation to the parties designated by the deed to receive 
it could be called a 4 4 substitute ” for the payment re¬ 
quired by the deed of trust, and therefore not a pay¬ 
ment, because the money paid was raised by any par¬ 
ticular method. All that the trust deed required to 
empower the trustees to execute and deliver the valid 
release of the trust was 44 full payment” of the debt 
secured. As the evidence is uncontradicted that full 
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payment was made to Swartzell, Rheem & Hensey 
Company earmarked for the noteholders, the terms of 
the deed of trust were complied with, and a release 
was authorized and valid. 

2. As between the noteholders on the one hand and the 
appellees on the other, the notes were fully and 
actually paid. 

As the entire amount of principal, interest due, and 
advance interest necessary for payment of the indebt¬ 
edness was paid exactly in accordance with the deed 
of trust securing it, the notes under the provisions of 
that deed were also actually paid. 

(a) All noteholders were charged with constructive 
notice of the terms of the deed of trust and that 
payment of the notes could he made hy payment to 
Swartzell, Rheem & Hensey Company without the 
production or cancellation of the notes. 

The deed of trust contained a provision that £ipon 
full payment of the notes at the office of Swartzell, 
Rheem & Hensey Company the trustees were author¬ 
ized to release the trust without the production or can¬ 
cellation of the notes. The notes contained a state¬ 
ment on their face that thev were secured bv a deed of 
trust, giving the date and place of record, and also giv¬ 
ing a description of the real estate covered by the deed. 
Such a statement is constructive notice to each note¬ 
holder of all the terms of that instrument including 
the one for payment and release just mentioned. The 
fact that the noteholders did not have actual notice of 
such terms is immaterial. 
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McClelland v. Norfolk Southern R. Co., 1 L. R. 
A. 299; 18 N. E. 237 (Court of Appeals, New 
York), 110 N. Y. 469. 

I 

In this case the holder of certain detactjed coupons 
from bonds issued by the Railroad Company brought 
suit to recover the amount due upon the coupons. The 
answer set up that under the terms of the mortgage 
securing the bonds, a majority of the holders of the 
bonds could extend the payment of interest and that a 
majority had done so. It was contended by the plain¬ 
tiff that this statement in the mortgage whs not bind¬ 
ing upon the holders of the detached coupons. The 
coupons read as follows: j 

“On the first day of (blank month aid year) the 
Elizabeth City & Norfolk Railroad Company will 
pay to the bearer at its financial agency in the 
city of New York thirty dollars in gold ($30), be¬ 
ing six months’ interest then due ujJon its first- 

mortgage bonds, number. j 

W C. Domixick, [Treasurer.” 

i 

It is to be noted that in these coupons there is the 
barest reference to the bonds and to thfe mortgage. 
Yet the Court held that this reference was sufficient to 
put the holder of the coupon upon notice bf the terms 
of the bond and of the mortgage. The Court said: 

“The reference in the coupons to the mortgage 
and bonds, and in the bonds to the teij*ms and con¬ 
ditions of the mortgage, clearly, we think, charges 
the holders of both coupons and bondfe with notice 
of the provisions contained in each of such instru¬ 
ments.” I 
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McClure v. Township of Oxford, 94 U. S., p. 429. 

In this case, the Township of Oxford had issued cer¬ 
tain municipal bonds. Suit was brought upon certain 
detached coupons and defense was made that the 
bonds upon their face showed that they were invalid 
and that the holder of the coupons was put on notice 
of the terms expressed in the bonds. The coupons con¬ 
tained a reference to the bonds. The Court held that 
the purchaser of the coupons, by reason of this refer¬ 
ence, was put upon notice as to all the terms of the 
bonds, and that the bonds showed upon their face that 
they were invalid and therefore the owner of the de¬ 
tached coupons could not recover. The Supreme Court 
said: 

“This suit was brought upon coupons detached 

from the bonds purchased by the plaintiff in error 

before maturity, but upon their face they refer to 

the bonds, and purport to be for the semi-annual 

interest accruing thereon. This puts the purchaser 

upon inquiry for the bonds, and charges him with 

notice of all thev contain.” 

•/ 

See also: 

National Salt Co. v. Ingraham, 122 Fed. 40. 

Brook v. Sfruthers (Mich.) 68 N. W. 272. 

Kohn v. Sacramento Electrical Co., 168 Calif. 

p. 1. 

Bank v. Goldsboro, 199 N. C. 582, 155 S. E. 261. 

While it is true that there are some cases which an¬ 
nounce the doctrine that where a noteholder does not 
seek anv relief under the deed of trust but sues on the 
notes as a separate contract, he is not charged with 
notice of the. terms of the deed of trust, still all of 
these decisions are confined strictly to cases where no 


relief of any kind is asked with regard to the | mortgage 
or deed of trust securing the notes. This matter is 
considered in Volume No. 9 of the North Carolina Law 
Review wherein the following statement appears: 

“When, and for what purposes is an assignee of 
a negotiable note charged with notice of| the terms 
of the mortgage securing it? Obviously when he 
seeks to assert some right bv virtue of the mort- 
gage itself, such as a foreclosure, he should act in 
accordance with the provisions of the instrument. 
In such case he is charged with notice pf all mat¬ 
ters of record concerning the property as well as 
those patent on the face of the deed itself. ” 

In the case at bar the appellants not only seek relief 
as to the security but actually seek to have j:he release 
of the deed of trust set aside and the deed of trust 
itself reinstated. Obviously, in such an action all note¬ 
holders are charged with notice of every provision of 
the deed of trust. ! 

(b) Both the notes and the deed of trust provided that 
payment should he made to Swartzell\ Rheem & 
Hensey Company . 

The notes on their face provided in the body of the 
note and just above the signature as follows: 

“Principal and interest payable at the office of 
Swartzell, Rheem & Hensey Co., Washington, Dis¬ 
trict of Columbia/’ (R. 105.) 

The deed of trust contained the following provision: 


“the principal and interest of said potes being 
payable at the office of Swartzell, Rheejn & Hensey 
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Company in the City of Washington, District of 
Columbia. ” (R. 26.) 

In addition to the foregoing, the deed of trust also 
contained this provision : 

4 4 And it is mutually covenanted and agreed by 
and between the respective parties hereto that the 
said full payment of principal and interest, as 
hereinabove provided, at the office of Swartzell, 
Rheem and Hensev Company in the City of Wash¬ 
ington, District of Columbia, shall constitute pay¬ 
ment of said notes respectively and shall stop in¬ 
terest thereon from date of said payment at said 
office, and (all other matters having been fully paid 
as herein provided) the said parties hereto of the 
second part, or the trustee acting in the execution 
of this trust, shall thereupon have power to re¬ 
lease and reconvey said land and premises, as 
aforesaid, without the presentation or cancella¬ 
tion of said notes or any of them.” (R. 29.) 

This provision for payment at the office of Swartzell, 
Rheem & Hensev Company without the presentation or 
cancellation of the notes must mean that the payment 
should be made to Swartzell, Rheem & Hensey Com¬ 
pany for the noteholders. Obviously, it would have 
been a physical impossibility for these one thousand 
noteholders to have assembled from all over the United 
States at the office of Swartzell, Rheem & Hensey 
Company to receive payment. Manifestly, the money 
was not to be taken to the office and thrown on the floor 
nor paid to the office boy. This provision meant that 
payment was to be made to Swartzell, Rheem & Hensey 
Company. The invariable practice with regard to loans 
handled by Swartzell, Rheem & Hensey Company was 
that payment of the full amount of the loan was made 
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by check payable to Swartzell, Rheem & Henteey Com¬ 
pany, and that firm subsequently paid the noteholders 
or reinvested the amount due. (See testimony of Mr. 
Handy, R. 120.) 

Moreover, the deed of trust provided that payment 
might be made to the Swartzell, Rheem & Hensev 
Company, and the trust released without presentation 
and cancellation of the notes. This method thus pro¬ 
vided was the only practical method whereby a release 
could be secured without undue delav. The difficultv 
and delay of securing the notes from so many holders 
is obvious. Some might be dead, others in foreign 
countries, others have misplaced their notqs, others 
merely neglect to send them in, and still others arbi¬ 
trarily refuse to surrender them. So that as a practi¬ 
cal proposition, no prospective purchaser cbuld ever 
hope to get a good title without some such provision 
for the release of the trust. 

It is true money necessary for the release; was de¬ 
posited in the special account in the Bank, without first 
taking it over to the office of Swartzell, Rheem & Hen- 
sey Company, but Rheem, the executive officer of 
Swartzell, Rheem & Hensey Company was in the Bank 
and acquiesced in this arrangement. What difference 
could it have possibly made if Rheem and Stadtler had 
taken all these checks and walked over to th^ office of 
Swartzell, Rheem & Hensey Company and there sol¬ 
emnly presented the checks to Rheem as the executive 
officer of Swartzell, Rheem & Hensey Company, and 
then immediatelv marched back again to the Bank and 
deposited them in this same special account? That 
would have been foolish and idle procedure and could 
have accomplished nothing. The final resrllt would 
have been the same. As the law never requires an idle 
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act, it is manifest in the eyes of the law that the pay¬ 
ment was made to Swartzell, Rheem & Hensey Com¬ 
pany as required by the terms of the deed of trust. 

(cj Payment was made as required by the deed of 

trust . 

The description of the payee as set forth in the check 
of the New York Title & Mortgage Company and in 
the check of the Shoreham Investment Company was 
as follows: 

“Swartzell, Rheem & Hensey Co., and Luther A. 
Swartzell, and Edmund D. Rheem, Trustees under 
deed of Trust dated August 1, 1928, and recorded 
in Liber 6194 folio 347 of D. C. Land Records, for 
account of holders of notes described in said 
trust 

A new account was opened in the bank in the name 
of the payees described in the above checks. The name 
of the deposit set up in the books of the bank was in 
the exact words describing the payees in the above 
checks. (R. 112.) 

The full amount of money to pay all the notes, in¬ 
cluding principal, interest and bonus, was deposited 
in this account. This payment, in exact accordance 
with the terms of the deed of trust, constituted a pay¬ 
ment of the notes. The deed of trust provided that 
payment to Swartzell, Rheem & Hensey Company 
should be payment of the notes themselves . The Com¬ 
pany was thus made the agent of the holders of the 
notes to receive payment. Payment to the agent of the 
noteholders, even without this special provision of the 
deed of trust, would have been payment of the notes. 

Moreover, after the payment had been made exactly 
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as provided, the notes were paid and were no longer in 
existence for any purpose except as evidence of the 
fact that the noteholders who had not actuallV received 
their money had a claim against their ageit, Swart- 
zell, Rheem & Hensey Company, for the aipount due 
them. All of the noteholders were given credit on the 
books of Swartzell, Rheem & Hensey Compajny for the 
entire amount of the notes with interest. The books of 
that concern also showed full payment of the loan in 
accordance with the deed of trust. (R. 121J) 

(d) There was nothing irregular or improper in the 

way the money was paid . 

The Swartzell, Rheem & Hensey Company! being the 
owners of the building, obviously had a right to pay off 
the trust. That company might have maide a deal 
whereby it undertook to raise all the money itself and 
pay the notes in full. It is one of the most common of 
business transactions for the owner of a property to 
pay off an incumbrance thereon, whether the incum¬ 
brance was placed there by himself or by some previ¬ 
ous owner. Therefore, when Swartzell, Rhefem & Hen¬ 
sey Company, the owners of the building, undertook 
to raise a part of the money to pay off the trust, they 
were doing nothing except carrying out an ordinary 
business transaction. 

Both of the notes given Riggs Bank, one for $380,000, 
the other for $255,000, were obligations of Swart¬ 
zell, Rheem & Hensey Company. | 

Both of the notes given to the bank, the one for 
$380,000 signed by the Swartzell, Rheem & Hensey 
Company, and the other for $255,000 signed by Swart- 
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zell and Rheem, Trustees, were obligations of the 
Swartzell, Rheem & Hensey Company. Mr. Rheem as 
executive head of that Company had arranged for a 
loan of $635,000. Mr. Fleming testified that the credit 
of Swartzell, Rheem & Hensey Company was good and 
that he agreed that the Company should have the loan. 
Because of a previous note of the Swartzell, Rheem & 
Hensey Company and the limitation on the amount the 
bank could lend to any one person, the loan of $635,000 
was divided into two notes as above set forth. But the 
loan had been arranged for Swartzell, Rheem & Hensey 
Company, and was only divided for the reason just 
stated. (R. 136.) 

All the collateral for both notes was owned and fur¬ 
nished by Swartzell, Rheem & Hensey Company. Mr. 
Fleming testified that the Company’s standing was so 
good that he never questioned their collateral. (R. 
135.) The indebtedness, therefore, in reality, was the 
indebtedness of the Swartzell, Rheem & Hensey Com¬ 
pany. 

If it be held that the note for $255,000.00 signed by 
Swartzell and Rheem as Trustees was not the obli¬ 
gation of the Company, then it was the obligation 
of Swartzell and Rheem as individuals. 

Obviously, the Trustees had no right to borrow this 
money. Their onlv authority was to collect the monev 
due on the notes or to see that it was collected, and, 
when collected, to release the trust, or, in case of de¬ 
fault, to sell the property. A note signed by a person 
with the added word “trustee” or “agent” or some 
similar word where the person has no authority to 
make the note in his representative capacity is the note 
of the individual. Again, when the single word “trus- 
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tee” or “agent” or a similar word be add^d to the 
signature on a note without further description, the 
note is in that case the note of the individual. This is 
established beyond controversy. 

District of Columbia Code, Title XXII on Nego¬ 
tiable Instruments, Sec. 21; 

Tuttle v. First National Bank, 187 Masb. 533; 

Pease v. Globe Realty Company, 141 iPwa 482; 

Ruling Case Law, Vol. 3, p. 1093; 

Daniel v. Butner, 38 Wash. 556; | 

Connor v . Clark, 12 Calif. 168; 

S Corpus Juris, p. 157. 

The note was signed by Swartzell and Rhecm, Trus¬ 
tees, without further designation (R. 114). It was, 
therefore, either the obligation of Swartzell, kheem & 
Hensey Company or the obligation of Swartzell and 
Rheem as individuals. In either event it was a per¬ 
fectly proper way of raising money to pay off the trust. 
We have already seen that the corporation had a right 
to raise money for the purpose of paying olf the in¬ 
cumbrance on the property it owned. It is equally 
clear that Swartzell and Rheem as individuals had the 
same right. They were stockholders of the Swartzell, 
Rheem & Hensey Company. Their interest was the 
interest of the Company and they, obviously, had a 
right to put up their own money for the benefit of the 
corporation in order that that corporation ipight pay 
off the mortgage. If the stockholders had aj right to 
put up their own money, they also had a riglit to bor¬ 
row money for that purpose. So that, whetheif the note 
be regarded as the obligation of Swartzell, jRheem & 
Hensey Company or whether it be regarded ^s the ob¬ 
ligation of Swartzell and Rheem as individuals, the re- 
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suit is the same. There was no impropriety in bor¬ 
rowing the money to pay off the trust. 

(e) There was no prior understanding that money paid 
to release the trust was not to be paid to the note¬ 
holders but was to be used by Swart sell, Rheem & 
Hensey Company for their own purposes. 

It seems to be the theory of appellants that Eheem 
at the time he made the arrangement for the money 
with Riggs Bank had the dishonest intention of not 
paying the noteholders with the money which was pro¬ 
vided for that purpose but intended to use this money 
to pay the obligations of the Swartzell, Rheem & Hen¬ 
sey Company, and that his unlawful purpose was 
known, or should have been known, to appellees. There 
is nothing in the record to indicate the existence of 
such intention, much less that it was known or sus¬ 
pected. Mr. Hurley, Mr. Cromwell and Mr. Stadtler 
knew nothing of it. (R. 136, 145, 149.) 

Mr. Fleming testified fully concerning this loan and 
the way it was procured, and said that there was not a 
single circumstance in connection with the loan which 
led him to question in any manner its bona fide char¬ 
acter. (R. 136.) He also testified that he knew noth¬ 
ing as to where Mr. Rheem expected to get the money 
to repay the amount borrowed. (R. 136.) Mr. Rheem 
himself was not called, and so the record is entirely 
barren of any evidence that there was any such intent 
on Mr. Rheem ? s part, and if there was such intent he 
must have kept it entirely to himself, as no one he was 
dealing with had any suspicion concerning it. 

It is true, of course, that after having received the 
money Mr. Rheem did proceed to use this money, 
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which had been paid to the firm for account of the 
noteholders, for his own purposes or for the purposes 
of the firm. When he first thought of this plan is not 
shown by the record. There is nothing to indicate that 
he ever thought of it prior to the time the money was 
actually so used. The money having been properly 
paid for the use of the noteholders and there being an 
entire lack of notice to the purchasers of the property 
of any wrong intention with regard to the tupe of this 
money, the fact that Rheem afterwards converted it to 
his own use can have no effect upon the transaction 
with reference to the property, but it does, 6f course, 
create a liability on the part of Swartzell, tfcheem & 
Hensey Company to the noteholders who did not re¬ 
ceive their money. 

B. 

Appellants * Sixth Point. 

Having Given a Valuable Consideration for the Shore- 
ham Building, the Shoreham Investment Com¬ 
pany Had a Right to Rely Upon the Recitals in 
the Release that the Entire Indebtedness Had 
Been Paid. 

The Shoreham Investment Company gavb its note 
to the Metropolitan Life Insurance Company for $1,- 
600,000, secured by deed of trust upon the Shoreham 
Building. The proceeds of this loan, togethe^ with the 
Shoreham Company’s check for $150,000, wejre used in 
payment of the $2,250,000 trust. The Company also 
gave its four notes aggregating $400,000 moi^e, secured 
by a second deed of trust on the Shoreham Building. 
These $400,000 of notes later came into the hands of 
an innocent purchaser, the Huntington Terrace Cor- 
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poration, represented by Mr. Warren. In addition, 
Mr. Hurley gave a deed to the Hurley-Wright Build¬ 
ing. All of the foregoing constituted the consideration 
for the Shoreham Building, free of all incumbrances, 
except the two trusts placed thereon by the Shoreham 
Investment Company itself. The consideration was 
not delivered until a release of the $2,250,000 trust, 
properly executed, was obtained. In the absence of 
notice to the contrary, the Shoreham Investment Com¬ 
pany had a right to rely upon the recitals in this release 
that the indebtedness had been paid. 

Martin v. Poole, 36 App. D. C. 281. 

In this case a deed of trust had been fraudulently 

• 

released three months prior to the maturity of the 
note secured by the deed of trust. The release recited 
full payment of the note. On the same day the release 
was recorded the owner of the property executed an¬ 
other deed of trust to secure a new note. One of the 
trustees who had fraudulently released the first deed 
of trust was also trustee under the second deed of 
trust. Upon discovery of the fraud, the first note¬ 
holder filed his bill asking that the release be cancelled 
and that the original trust be reinstated. The Court 
found that the fraud had been committed as alleged, 
but that the holder of the second note had no knowl¬ 
edge of it. The Court said: 

“The trustees in the recorded release certified 
that the notk had been paid and that it had been 
shown to them so marked ‘and duly canceled.’ 
It has since developed that this recital was false, 
but how was Mr. Poole to know this? The orig¬ 
inal deed of trust vested in the trustees the legal 
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title to the land, and while the release cjf the land 
before payment of the note would be a breach of 
trust, such release would protect an innjocent sub¬ 
sequent purchaser or mortgagee. Williams v. 
Jackson, 107 U. S. 478, 27 L. ed. 529, 2 Sup. Ct. 
Rep. 814. * * *” 

Williams v. Jackson, 107 U. S. 478.1 

In this case, the trustee under a deed of! trust had 
executed a release reciting that the debt secured by the 
trust deed had been paid when in fact the ddbt had not 
been paid. The owner of the property had previously 
asked Davis, one of the trustees, to make arrangements 
for securing a new loan running for a longer period 
of time to take up the first one. This trustee procured 
a new loan from one Williams for $5,000. A new deed 
of trust was then executed and Williams gave to 
Davis the $5,000. Davis appropriated the $j5,000 to his 
own use and did not pay off the first notes, although 
the second loan was arranged for that express purpose. 
Upon discovery of the fraudulent release, suit was 
brought to cancel the release and reinstate the first 
deed of trust. The Court found that the release was 
fraudulent but that Williams had no knowledge of the 
fraudulent character of the release. He bad a right 
to rely upon that release and his trust was therefore a 
first lien upon the property. The Supreme Court said: 

“Williams took every reasonable precaution 
that could have been expected of a prbdent man, 
before advancing his monev to Charles T. Davis 
for Sweet and wife. He declined |:o lend his 
money, until after he had been furnished with a 
conveyancer’s abstract of title, showijig that the 
deed of release from the trustees linger the first 
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deed of trust and from the original holder of the 
notes secured thereby, as well as the second deed 
of trust to secure the repayment of the money lent 
by Williams, had been recorded, and that the land 
was not subject to any incumbrance prior to the 
second deed of trust.’’ 

The Court also said: 

“To charge Williams with constructive notice 
of the fact that the notes had not been paid in the 
absence of any proof of knowledge, fraud or gross 
or wilful negligence on his part would be inconsist¬ 
ent with the purpose of the registry laws, with the 
settled principles of equity, and with the conve¬ 
nient transaction of business.” 

So in the case at bar the purchasers of the Shore- 
ham Building and the lender of the $1,600,000 secured 
thereon, took every precaution that any one could have 
taken before advancing the money. They declined to 
part with it until the Title Company had found the 
original deed of trust released and the title good. They 
not only saw to it that the money to pay off the 
$2,250,000 was all in the hands of the persons particu¬ 
lar^ authorized bv the deed of trust to receive the 
money, but in addition required that the money be 
earmarked for the benefit of the noteholders. 

Day v . Brent on, (la,) 71 N. W. 538. 

In this case there had been a fraudulent release of 
a trust deed without payment. A purchaser bought 
the land on the face of this release. In a suit to re¬ 
store the lien, the Court denied relief to plaintiff and 
said: 


“Appellee concedes that the trustee had author¬ 
ity, upon payment of the notes secured by the deed 
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of trust, to release the same. Now, if he had this 
power, will it not be presumed, in the absence of 
notice to the contrary, that, when he enteifs satis¬ 
faction of the instrument upon the records after 
the notes secured thereby have matured, the notes 
are paid, and will not a good-faith purchaser of 
the land who buys relying upon this satisfaction 
be protected against the claims of assignees of 
the notes secured by the deed of trust ? This is the 
vital question in the case, and the solution of it 
does not depend so much upon the authority of 
the trustee to receive payment as upon his power 
over the security and his right or apparent right 
to discharge the instrument. As it is conceded 
he had the power, without joining his cestui quc 
trust, to release the mortgage upon payjment of 
the debts secured thereby, it seems to us that, when 
he does do so after the debts mature, subsequent 
purchasers are justified in assuming that Ifhe debts 
have been paid and in relying upon the record 
showing the discharge of the mortgage.” 

****** * * 

I 

“The uniform course of decisions in this state 
has been to discourage secret liens, and to protect 
those vrho invest their money in reliance upon the 
integrity of the county records. See Hanks v . 
Shaw (Iowa), 68 N. W. 900, and cases cii:ed.” 

Swasey v. Emerson (Mass.), 46 N. E. 426. 

In this case a mortgage had been fraudulently re¬ 
leased and a new mortgage made to an innoceht lender. 
A bill was brought to establish the priority of the ear¬ 
lier mortgage. The Court held that the subsequent 
lender was protected and said, through Mk Justice 
Holmes: I 

“The argument for Emerson is equally obvious, 
and, in our opinion, must prevail. When the 
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title to land is dealt with, the intent of the registry 
laws is that purchasers should not be required 
to look beyond the registry of deeds further than 
is absolutely necessary, * * *” 

Mann v . Jummel, (III.) 56 N. E. 161. 

In this case there was a deed of trust and arrange¬ 
ments were made with a new lender to make a new 
loan in order that the first trust might be paid. The 
old trust was released bv the trustee and the new trust 
placed of record, the money being paid to the trustee 
for the purpose of releasing the first trust. The trus¬ 
tee appropriated all the proceeds to his own use. In a 
suit brought to reinstate the first trust, the Court said: 

“And we think the law is that, when the record 
shows that the release was executed after the in¬ 
debtedness was past due, in the absence of all evi¬ 
dence of notice to the subsequent purchaser he 
will be protected.” 

I 

Livermore v. Maxwell (la.), 55 N. W. 37. 

In this case a deed of trust was placed upon prop¬ 
erty which was then sold to other purchasers who ap¬ 
plied to a mortghge company in Boston for a larger 
loan, which was granted. The second loan was largely 
to pay off the firsit one. The trustee, however, released 
the first mortgage and, appropriated the money to his 
own use. The Court held that the mortgage company 
should be protected, having no notice of the wrongful 
release. The Court said: 

“There can be no doubt but that this company 
loaned its money in good faith, and upon the war¬ 
ranted belief that it was receiving a first lien upon 
the land as security, while the plaintiff, in equal 
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good faith, rested upon the trust dee^l as a first 
lien. Here, again, we have an instance where 
one of two innocent parties must suffer for the 
wrong of a third person. * * *” 

“Some stress is laid upon the fapt that the 
mortgage to the defendant company was executed 
and recorded before the release of the trust deed 
was entered. The completion of the loan to Mc¬ 
Namara involved several steps, all of which con¬ 
stituted a single transaction, and each of which 
was upon the condition that the money was not to 
be paid until the trust deed was released. With¬ 
out the payment of the money, the mortgage would 
have been of no effect. It was the payment of the 
money that concluded the transaction, and made it 
binding; and this was after the trust deed had 
been released.” 

See also: 

Marling v. Milwaukee Realty Co., 106 N. W. 

(Wis.) 844. 

Pickford v. Peebles, (S. D.) 63 N. W. 779. 

Havighorst v. Bowen , (Ill.) 73 N. E. |402. 


The fact that in some of the foregoing c^ses the in¬ 
debtedness secured by the deed of trust wis past due 
is immaterial in the instant case, because the deed of 
trust contained a special provision for payment before 
maturity. (R. 28.) 


(a) There was neither actual nor constructive notice 
that there was anything wrong in the way the 
money ivas provided to pay the loan. | 

Even had there been anything irregular in the wav 
the money was procured, that fact could &vail plain¬ 
tiff nothing because the purchaser of tlje property 
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had no notice of such irregularity. Mr. Hurley, Mr. 
Cromwell, and Mr. Stadtler, who was an officer of 
the District Title Company which had been employed 
to search the title, all testified that they had no knowl¬ 
edge at all of the method whereby Mr. Rheem raised 
the balance of the money necessary to pay the $2,250,- 
000 trust. Indeed, when Rheem told Hurley that he 
had arranged for the money necessary to pay the mort¬ 
gage debt, (R. 144) Hurley might naturally have sup¬ 
posed Rheem had raised $400,000 of it on the sec¬ 
ond trust notes given by the Shoreham Investment 
Company which, as it turned out, were not disposed of 
until months later when they were sold by Swartzell, 
Rheem & Hensev Company to the Huntington Ter¬ 
race Corporation (R. 140). Hurley, of course, had no 
means of even guessing the transaction which oc¬ 
curred between Rheem and the Riggs Bank. 

Inasmuch as none of these men had any knowledge 
at all as to how Mr. Rheem had raised the money, they 
could not have had any knowledge of any irregularity 
in the method whereby it was raised. Neither was 
there any constructive notice concerning the manner 
in which it was procured to pay the notes. In fact, the 
release itself, properly executed by the trustees, con¬ 
tains the customarv and usual recital that the notes 
had been fully paid. 

(b) Shoreham Investment Company had no notice of 
any intention on the part of Rheem or Swartzell, 
Rheem & Ilensey Company to misappropriate the 
money paid to release the trust . 

Mr. Fleming testified that he had no knowledge at 
all as to where Mr. Rheem expected to get the money 
to repay the loans to the bank. (R. 136.) Mr. Hurley 
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testified that he had no knowledge of any kind that 
Swartzell, Rheem & Hensey Company or Mr. Rheem 
intended to use the money provided for the payment of 
the notes for the use of the Swartzell, Rheem & Hensey 
Company. (R. 145.) Mr. Cromwell gave the same 
testimony. (R. 149.) There is no evidence of any kind 
to the contrary so it is an established fact in this case 
that the purchaser of this property had njo notice of 
any kind that the money provided for the payment of 
the notes was to be misappropriated by Swartzell, 
Rheem & Hensey Company, or was even ]ikely to be 
so misappropriated. 


(c) There were no suspicious circumstances 
kind sufficient to place the purchasers upo 


of any 
n inquiry. 


In their brief appellants cite authorities jo the effect 
that a purchaser of real property with notice of in¬ 
firmities of the record of title is not a boiia fide sub¬ 
sequent purchaser and they cite further authorities in 
support of the general principle that circumstances 
sufficiently suspicious to put such purchaser on notice 
prevents him from relying upon the record title of the 
property he buys. (Appellants 7 brief, pages 84 to 94, 
inclusive.) Counsel for appellants, however, failed to 
set forth any facts, and there are none puch in the 
record which bring the case at bar within the doctrine 
announced by any of the authorities they cjite. 

If they consider that what occurred at the Riggs 
National Bank with respect to the loans made by 
Rheem and evidenced by the notes of Swartzell, Rheem 
& Hensey Company and Swartzell and Rheem, Trus¬ 
tees is a circumstance indicating anything out of the 
way, it is sufficient answer to say that no part of that 
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transaction was known to Mr. Hurley, Mr. Cromwell, 
or Mr. Stadtler, of the District Title Company, as 
above set forth. 

There was nothing else in the case which differen¬ 
tiated it from anv ordinary transaction concerning the 
payment of an indebtedness secured by a deed of trust. 
If anv criticism is directed to the fact that Mr. Stadtler 
deposited the money in the special account in The Riggs 
National Bank before he received the release of the 
second trust deed on the Shoreham Building, it is suf¬ 
ficient to say that the understanding was that the re¬ 
lease was to be delivered immediately the deposit was 
made. As Mr. Stadtler stated in his testimony (R. 
129), it was all one transaction. It made no difference 
whether the release was delivered prior to the pay¬ 
ment of the money or the money paid prior to the de¬ 
livery of the release. In the eves of the law, it was 
all one transaction. As a matter of physical fact the 
deposit of the money and the delivery of the release 
could not have taken place at exactly the same moment. 
One must necessarily have preceded the other by some 
fraction of a second. That was all that happened in 
this case, and so far from being a suspicious circum¬ 
stance, it is the wav such deals are always closed. 
That the delivery of one instrument precedes the de¬ 
livery of the other is of no importance, was directly 
decided in the case of Livermore v. Maxwell, (la.) 56 
N. W. 37. The ground of that decision was that the 
several steps in closing a deal were in reality all one 
transaction. 


(d) Even had there been suspicious circumstances so 
that the purchaser of the building was placed on 
inquiry and even had he made inquiry, such in¬ 
quiry would have revealed nothing except that all 
the money to release the trust had beeh properly 
paid . 

From what has just been said, it appears conclusively 
that there were no suspicious circumstances of any 
kind in connection with this transaction. Everything 
that was done was done in the usual anq. ordinary 
course of business until the deal was finally ^losed. 

It now develops that some time thereafter Swartzell, 
Rheem & Hensey Company used for their, own pur¬ 
poses a portion of the money which had been paid to 
pay off the $2,250,000 trust, but the most careful in¬ 
quiry prior to the closing of the deal coulcjl not have 
revealed something which did not happen Until after 
it was closed. Moreover, if any inquiry had been made 
concerning whether or not the notes were properly 
paid, nothing could have been learned except that the 
full amount of money necessary to pay th 
full, together with interest and bonus, had b 
in a solvent bank to the credit of the very persons 
authorized bv the deed of trust to receive the monev. 

Both the Shoreham Investment Compan 
Metropolitan Life Insurance Company went 
ther than necessary and took every possible precaution 
to see that the $2,250,000 trust was properly released. 
They did not rely alone upon the recitals of payment 
in the deed of trust as they were entitled to do, but 
they saw to it that the entire amount of money neces¬ 
sary to release the $2,250,000 trust, principal, interest 
and bonus, was placed in the hands of the very persons 
who had been designated by the deed to receive it, and 
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the release was obtained from the identical persons 
who had authority to release under the express terms 
of the deed of trust. 

Finally, it was not incumbent on the Shoreham In¬ 
vestment Company as purchaser of the property to 
presume that Swartzell, Rheem & Hensey Company 
would be a wrongdoer, and therefore make an exam¬ 
ination of the books of the vendor or hunt for some¬ 
thing suspicious. 

As said in United States v. Detroit Lumber Com¬ 
pany, 200 IT. S., 321, 331: 

“We do not understand the law to be as stated, 
or that one who enters into an ordinary and rea¬ 
sonable contract for the purchase of property 
from another is bound to presume that the vendor 
is a wrongdoer 1 , and that, therefore, he must make 
a searching inquiry as to the validity of his claim 
to the property. The rule of law in respect to pur¬ 
chases of land or timber is the same as that which 
obtains in other commercial transactions, and such 
a rule as is claimed by counsel would shake the 
foundations of commercial business. No one is 
bound to assume that the party with whom he deals 
is a wrongdoer, and if he presents property, the 
title to which is apparently valid, and there are 
no circumstances disclosed which cast suspicion 
upon the title, he may rightfully deal with him, 
and, paying full value for the same, acquire the 
rights of a purchaser in good faith. Jones v . 
Simpson, 116 U. S. 609, 615. He is not bound to 
make a searching examination of all the account 
books of the vendor nor to hunt for something to 
cast a suspicion upon the integrity of the title.’’ 
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(e) Where one of two innocent persons m\ist suffer 
for a wrong committed by a third persoti, that one 
must suffer who made it possible for the wrong to 
be committed . 

Livermore v . Maxwell , 55 N. W. p. 37 (Iowa) 
(supra). 

In this case the Court, in ruling that the holder of 
the first mortgage must suffer the loss and not the 
person who advanced the money on the secbnd mort¬ 
gage, said: | 

“It is certainly a hardship to require these de¬ 
fendants to pay this debt again, and equally so if 
the plaintiff must lose it. It is a familiar and just 
rule, ‘that, when one of the innocent parties must 
suffer by the wrongful act of a third person, he 
must suffer vdio left it in the power of such third 
person to do the wrong.’ ” 

National Safe Deposit Co. v. Hibbs, 229 U. S. 

391. 

In this case a loan had been made at the bank and 
certain certificates of stock, endorsed in blank, de¬ 
posited as collateral for the loan. A trusted employee 
of the bank to whom the security was delivered by its 
secretary for the purpose of handing it to the pledger 
upon payment of the loan, took the security and sold 
it through Hibbs and Company, stock brokeijs, and ap¬ 
propriated the proceeds to his own use. In an action 
by the bank against Hibbs and Company for conver¬ 
sion of the shares of stock, the Supreme Cohrt of the 
United States said that the bank, by entrusting them 
to this unworthy agent in its employ, had made pos¬ 
sible the loss and therefore the bank could npt recover. 
The Court said: 





48 


“In such case we think the principles which un¬ 
derlie equitable estoppel place the loss upon him 
whose misplaced confidence has made the wrong 
possible.’’ (p. 397.) 

So in the present case, the misplaced confidence of 
the noteholders, who had selected Swartzell, Rheem & 
Hensey Company as their agent to receive payment, 
made the wrong possible. 


C. 

Appellants’ Second Point. 

1. The acquisition by Swartzell, Rheem & Hensey Com¬ 
pany of the equity in the Shoreham Building did 
not disqualify it from acting as agent for the note¬ 
holders to collect and receive payment of the in¬ 
debtedness secured by the deed of trust of August 
1,1928, nor terminate such agency. 

Appellants in their brief argue at some length that 
the agency of Swartzell, Rheem & Hensey Company to 
collect and receive payment of the notes was termi¬ 
nated because Swartzell, Rheem & Hensey Company 
acquired the equity in the Shoreham Building and as¬ 
sumed thereby a position in which its interests were 
adverse to those of the noteholders. To that conten¬ 
tion we reply: 

(a) This point was not raised by the pleadings in the 
case, and is not an issue therein , and therefore is 
not presented for determination by this Court. 

The point that the agency of Swartzell, Rheem & 
Hensey Company to collect the indebtedness secured 
by the deed’of trust had been terminated prior to the 
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time of payment on July 16, 1930, was not an issue in 
the court below. In fact the bill of complaint ex¬ 
pressly avers such agency. The bill quotes the provi¬ 
sion of the deed of trust creating such agency (R. 5); 
alleges that the full amount necessary to pay the in¬ 
debtedness had not been paid to Swartzell, Rheem & 
Hensey Company and that such payment to Swartzell, 
Rheem & Hensey Company— 

“was under the specific prevision of said deed of 
trust a condition precedent to the grant of power 
to said trustees to release and reccmvey said 
property without the presentation and cancella¬ 
tion of the notes secured thereby, ana plaintiffs 
therefore assert that the said release was not only 
a breach of duty on the part of said trustees but 
was void and ineffectual.’’ (R. 7.) 

The bill further alleges— 

“that neither the Shoreham Investment Company, 
then owner of said property and to whom said re¬ 
lease was made, or any other person l^ad in fact 
paid the amount of said notes and interest at the 
office of Swartzell, Rheem & Hensev Companv.” 

(B. 7) 

In Paragraph 17, the bill alleges— 

“that while the full sum required to p^y the prin¬ 
cipal and interest on the notes issued a|nd secured 
by the deed of trust of August 1, 19^8, was not 
paid by anyone to the office of Swartzell, Rheem & 
Hensey Company as required, nevertheless plain¬ 
tiffs are informed and believe that a portion of 
said amount was so paid.” (R. S) 



50 


The answer denied that the full sum had not been paid 
to Swartzell, Rheem & Hensey Company and set up 
affirmatively that the entire amount of the obligation 
had been paid to such Company. 

The relief asked by the bill was based not upon the 
theory that the money had been paid to an agent whose 
authority had been terminated, but upon the alleged 
fact that only a portion of the necessary amount had 
been paid to the a^ent authorized to receive it. 

It was upon this issue that the case went to trial on 
December 9, 1931J On the 6th of January 1932, the 
Court announced its oral decision that the bill would 
be dismissed. On the next day, after the announce¬ 
ment of this decision, for the first time counsel for 
plaintiffs offered an amended bill and made a motion 
for leave to file the same. This motion was denied by 
the Court. It appears from the affidavit of W. E. 
Richardson, one of the attorneys for plaintiffs, that at 
some time before the trial of the case he knew that the 
Swartzell, Rheem & Hensey Company had acquired the 
ownership of the Shoreham Building, yet with this 
knowledge he allowed the case to go to trial, the trial 
to be completed, the case submitted for decision, and 
an oral decision actuallv made bv the court, all before 
he made any application to amend the bill with respect 
to the termination of the agency. (R. 49) 

In other words,' defendants went to trial on an alle¬ 
gation in the bill that Swartzell, Rheem & Hensey Com¬ 
pany were the agents entitled to receive the money, 
but that the full amount of money necessary to pay off 
the indebtedness had not been paid. Had the amended 
bill been permitted to be filed, a new issue would have 
been raised, making it necessary for defendants to file 


51 


a new answer, and that the case be reopened for fur¬ 
ther evidence upon the issue thus presented. 

Obviously, the court’s order denying permission to 
file the amended bill was correct. It is to be iloted also 
that Mr. Richardson alone makes affidavit that he did 
not know the fact of the acquisition of ownership by 
the Shoreham Investment Company until after the 
pleadings had been completed. Neither Mr. Jackson 
nor Mr. Shinn made any such affidavit so that as far 
as the record is concerned two of plaintiffs’ attorneys 
might have had full knowledge of this fact eVen prior 
to the time the bill of complaint was filed, anfl the one 
attorney who does make an affidavit state^ that he 
knew the fact at least sometime before the Case went 
to trial. 

Moreover, the amended bill is not in the repord, and 
its contents are not before this court. Ho^ can the 
Court decide that it was error to refuse leave to file 
a document concerning which the Court has ho knowl¬ 
edge? In addition, while such refusal was assigned 
as error, there could be none unless there was an abuse 
of discretion which is not claimed, and the point is not 
even argued in appellants’ brief. 


(b) Even if appellants 7 contention can be considered 
at all by this Court , it is unsound and. of n<ty merit. 

This is established by the following principles and 
authorities: 


1. A Trustee may be an Interested Party. 

A trustee is not disqualified because he is an inter¬ 
ested party. The rule is well established tfyat where 
there is difficulty in finding disinterested persons to 





accept the trusteeship persons having a direct interest 
may be appointed to that position. 39 Cyc. pp. 283-4. 

A trustee really represents both parties in carrying- 
out the provisions of the trust. See Bursey v . Lyons, 
32 App. D. C., where the Court said, at page 237 of the 
opinion : 

“The trustee is no more than the real agent of 
the mortgagor and the mortgagee to carry out 
their contract.’’ 

Jones on Mortgages, 8th ed. Sec. 2292. 

“The trustee in a deed of trust is the agent of 
both parties and he should perform his duties 
with strict impartiality and look to the interest of 
both parties. In some of his transactions he acts 
for the beneficiaries and in others for the debtor/’ 

It has always been considered proper in secured 
loans that the creditor who lends the money should 
himself act as trustee. This is a matter of common, 
ordinary practice. If a trustee may be interested on 
one side, there is no reason why he may not be inter¬ 
ested on the other. 

2. Subsequent acquisition of an interest does not dis¬ 
qualify trustee. 

In Brewer v. Slater, 18 App. D. C., p. 48, it appeared 
that the trustee who in the beginning was a disinter¬ 
ested person thereafter purchased the note which was 
secured by the deed of trust. It was contended that 
the trustee could not become a purchaser of the ne¬ 
gotiable note without being charged with certain al¬ 
leged infirmities of the note. The Court overruled this 
contention, saying: 
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“As the undoubted power exists to constitute 
the mortgagee himself a trustee to sell the secur¬ 
ity for his own benefit, and his assignee would take 
the note unaffected by equities that might bind 
him, we cannot perceive the force of the argument 
that would deprive an independent trustee in such 
an instrument of the power to purchase the se¬ 
cured note, or limit his right to claim a|l the pro¬ 
tection afforded a bona fide holder for value.” 

3. There was no conflict of interest 

But there was no real conflict of interest between 
the position of Swartzell, Rheem & Hensey Company 
and the position of the noteholders. Wardman and 
Bones were the makers of the notes and personally 
liable thereon. It may be that not a single noteholder 
relied upon the personal responsibility of tie makers 
of the notes but relied instead upon the security. It is 
still more probable, from the evidence offered, that the 
noteholders relied upon the fact that a responsible in¬ 
vestment house like Swartzell, Rheem & Hensey Com¬ 
pany had sponsored the loan. 

The appellants here, over and over and ojrer again, 

surrendered notes purchased from Swartzell, Rheem 

& Hensey Company and reinvested the principal in 

new notes recommended bv that firm. We do not know 

* 

the history of the other thousand noteholderp, but it is 
a matter of common business practice for purchasers 
of notes to rely largely upon the character of the house 
putting out the issue. And if this were trhe in this 
case, as it undoubtedly was, the noteholders Tyould have 
been glad to have Swartzell, Rheem & HeAsev Com¬ 
pany as the title holders of the equity in the building. 
They would have felt a greater security in having 
the firm they relied upon as the owners of tbje building 
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than they would by having individuals like Wardman 
and Bones remain as such owners. 

Now, let us see how this alleged conflict of interest 
arises. The notes matured in five years. No note¬ 
holder could have expected that the rents of the build¬ 
ing would pay these notes in that short time. So the 
noteholders expected either that the makers of the 
notes would pay them, or that they would be paid out 
of the proceeds of a sale or a refinancing of the build¬ 
ing. There was nothing else they could look to. If 
the noteholders relied on Wardman and Bones to pay 
the notes, then there was no reason at all why Swart- 
zell, Rheem & Hensey Company should not remain as 
agents for the collection of the money. In that case 
they would simply collect the money for the note¬ 
holders, and their ownership of the title could not 
make the slightest difference. True, Swartzell, Rheem 
& Hensey Company might embezzle the money after it 
had been paid to them by Wardman and Bones, but 
so they might had they not been the owners of the title, 
and so might any agent embezzle any money he col¬ 
lected. 

The position of the agent is not adverse to that of 
his principal because the agent has the opportunity to 
embezzle monev after its collection and thus enrich 

m 

himself at the expense of his principal. Such is not 
the meaning of adverse interest. If it were, then no 
agent could ever be appointed to collect any money 
because the agent always has the opportunity of mis¬ 
appropriating the money and using it for his own 
purposes. 

Again, if the property were to be sold and the money 
thus realized to retire the notes, or the loan were re¬ 
financed, the only conflict of interest would be the same 
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conflict that exists in every case of agenc^, the op¬ 
portunity for the agent to embezzle the ihoney and 
thus enrich himself at the expense of his principal. 

Of course, if Swartzell, Rheem & Hensey Company 
had been dishonest enough to have fraudulently had 
the trust released, without payment, and thus have 
secured the property free of the lien, they would have 
profited at the expense of their principals. j3ut if they 
had not been the owners of the title they had the same 
opportunity, for a consideration, to fraudulently se¬ 
cure a release of the trust. As agents for the collec¬ 
tion of the notes, and without any interest ii the prop¬ 
erty, they could collect the money and keep it them¬ 
selves. As agents and as owners of the property, they 
could benefit by a fraudulent release by clearing their 
property of the lien. The opportunity fof fraud in 
the one case was no greater than the opportunity for 
fraud in the other. 

4. The mere fact that one owes a debt to another 
creates no conflict of interest between debtor and 
creditor. 

The fact that one person owes money jo another 
does not create a conflict of interest unlesjs the debt 
is disputed. In case of such dispute, then, of course, 
a conflict of interest arises. But there is no conflict 
between a debtor and creditor where the debt is ac¬ 
knowledged. It is not to the interest of aj debtor to 
avoid payment of his honest debts, any mc^re than it 
is to the interest of any man to rob a bank! It is not 
to the interest of any person to make gains by dis¬ 
honesty or by fraud. The interest of two partners 
are not in conflict because one partner may have an 
opportunity to rob the till, and so the agent’s interest 
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does not conflict with the interest of his principal be¬ 
cause the agent, by virtue of being agent, has the op¬ 
portunity of defrauding his principal. An agent al¬ 
ways has an opportunity of defrauding his principal, 
so that if that fact were enough to create an adverse 
interest then there could be no such thing as an agent. 

The adverse interest which an agent is forbidden to 
hold is where the honest interest of the agent conflicts 
with the honest interests of his principal. The most 
common example cited in the books is where an agent 
is appointed to sell property of the principal. In that 
case the agent cannot, without the full knowledge and 
consent of the principal, become the buyer, because it 
is for the interest of the owner of the property to sell 
at as high a price as possible, and it is for the interests 
of the buyer to buy at as low a price as possible. In 
such case there is an honest conflict of interests. 

It is also true that an agent who has been authorized 
by his principal to buy property cannot be himself the 
seller of that property because, again, there is an hon¬ 
est conflict of interest. But in the case of an acknowl¬ 
edged debt, there is no conflict of interest because the 
amount due is fixed. A mathematical calculation de¬ 
termines the exact amount, and there is no room for 
conflict as to the amount due. 

This is well illustrated in the appointment of admin¬ 
istrators. Creditors of an estate are frequently ap¬ 
pointed administrators, although the estate owes the 
administrator money and it will therefore be the duty 
of such person as administrator to pay the amount of 
the debt to himself as an individual. In fact, under 
the statutes of many of the states (and that is also 
true in the District of Columbia), creditors of an estate 
are preferred as administrators to mere strangers to 
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the estate. Also, a man who owes money to the estate 
may be appointed administrator and frequently is, and 
the Code of the District of Columbia directs in such 
case the manner in which he shall report bis debt in 
his accounts. In such case it is the duty of the person 
as an individual to pay to himself as administrator the 
money which he owes, but that is not considered such 
a conflict of interest as to prevent the debtor from 
being appointed administrator. 

But an administrator of an estate cannot himself be 
the purchaser of property of an estate because in that 
case an honest conflict of interests arises, j Meecham 
on Agency, 2d Ed. Sec. 1202. 

The case of Shaw v. First State Bank , 231 S. W. 
325 (Texas), holds directly that there is no conflict of 
interests between debtor and creditor. 

In that case a property, upon which there w~as a 
vendor’s lien had been sold. The purchaser provided 
a portion of the money to pay this lien, and a new 
loan was arranged to pay the balance. A njian named 
Hurlburt was appointed by the bank holding the lien 
as its agent to collect the money due upoji the lien. 
He was also appointed agent of the lending company, 
making the new loan, to pay off the vendor’s lien. So 
that one man was agent for the person baying the 
money and also for the person receiving the money. 
He delivered the release, collected the money and ap¬ 
propriated it to his own use. The bank owning the 
vendor’s lien contended that inasmuch as Hurlburt 
was the agent of the persons owing the money, he could 
not be its agent to collect the money, and that the pay¬ 
ment of the money to him was not a payment of the 
lien. But the Court held otherwise, saying: 
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“The interests of the plaintiffs in error in pay¬ 
ing the note and that of the bank in receiving pay¬ 
ment thereof were not necessarily adverse. No 
reason is perceived why one, an agent to pay a 
note, may not also be the agent of the holder to 
collect it or receive payment thereof. The fact 
that the agency to collect or receive payment of a 
stipulated demand and the agency to pay the same 
merge in one person violates no rule or principle 
of law, and the same person may act as agent for 
payee and payor in the transaction unless their 
interests are adverse. 

“It is a well settled rule that the payment of a 
note or other obligation is complete when money 
intended for its payment or discharge has reached 
the hands of an agent authorized to receive it. 
Golden v. O’Connell , 75 W. Va. 282; 85 S. E. 533; 
2 A. L. R. 460. If, therefore, Hurlburt was in 
fact the authorized agent appointed by the bank to 
collect the note or receive payment therefor pay¬ 
ment to him of money intended to discharge it 
would operate as a payment of the same notwith¬ 
standing he may have been the agent of the plain¬ 
tiff in error to pay it. ’’ 

It is perfectly obvious that had there been any con¬ 
flict of interests between the person who was to make 
the payment and the person who was to receive the 
payment that one agent could not have acted for both. 
Of course, if a dispute had arisen as to the amount due, 
or if the person who owed the money asserted that 
there was some infirmity in the notes, that they had 
been sold without consideration, or were otherwise 
invalid, then an adverse interest would arise. But 
when there is no such contention, when the validity of 
the debt is admitted, and the amount to be paid is fixed, 
there is no conflict, and so the Supreme Court of Texas 
held that one person could act as agent for the person 
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who owed the money and also as agent for the person 
to whom the money was due. The Court said: 

i 

i 

“The interest of the plaintiffs in error in pay¬ 
ing the note and that of the bank in receiving pay¬ 
ment thereof were not necessarily adverse.!” 

i 

| 

This can mean but one thing, that where thebe is an 
undisputed debt there is no conflict between tie man 
who pays and the man who receives. Of course if the 
debt is disputed a conflict arises, but in the base at 
bar there was no controversy over the debt or the 
amount due, so that this case is a direct authority for 
the contention that there was no conflict betwjeen the 

i 

persons paying the $2,250,000 trust and the jpersons 
entitled to receive the money. Perhaps the foregoing 
argument is academic, because Swartzell, Rheem & 
Hensey did not owe the debt of $2,250,000. J 

5. Swartzell, Rheem & Hensey Company did pot owe 

the debt of $2,250,000. 

Appellants, as appears from their statement on page 
41 of their brief above referred to, based their asser- 
tion and their somewhat lengthy argument that Swart¬ 
zell, Rheem & Hensey Company occupied a ! position 
adverse to the interests of the noteholders, hpon the 
supposed fact that the company by acquiring title to 
the equity in the Shoreham Building became ^he prin¬ 
cipal debtor to the noteholders. As this i$ not the 
fact, their argument fails. 

Swartzell, Rheem & Hensey Company acquired title 
to this property by ordinary deed, which did not so 
much as mention the $2,250,000 trust. It did not as- 

I 

sume the trust, and was not, therefore, liable for the 
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debt. It acquired title subject to the trust, but was 
under no obligation to pay it. It was not, therefore, 
a debtor of the noteholders. (See Elliott v. Sackett, 
108 U. S. 132; Fiske v. Tolman, 124 Mass. 254.) 

True, this trust was a lien upon property the title 
to which was owned by Van Vranken and Wissman, 
employees of Swartzell, Rheem & Hensey Company, 
but there was no way the owners could injure the note¬ 
holders except by committing a fraud, or possibly even 
a crime. The opportunity to commit fraud was not in¬ 
creased in the slightest degree when it became the 
owner of the property. As agent to collect the money, 
it could defraud the noteholders in one of two ways. 
Either by certifying to the receipt of money when it 
had been paid, and thus causing the execution of a 
release without payment, or by collecting the money 
and appropriating it to its own uses. After it became 
the owner of the property it could still defraud the 
noteholders in those two ways and none other. So 
that the opportunity to defraud the noteholders after 
it became the owner of the property was precisely the 
same as it was before it became such owner. The fact 
that it was in a position to misappropriate the money 
after payment was not brought about in the slightest 
degree by the further fact that it had acquired title 
to the property. There was no conflict in the two in¬ 
terests other than the conflict which exists between 
every agent and every principal. It is nearly always 
possible for the agent to defraud the principal by 
stealing his money, but that is not an adverse interest 
in the eyes of the law. A case in point is: 

Manchester v . Sullivan, 112 Conn. 223; 152 Atl. 
134. 
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This action was brought by Manchester, holder of a 
mortgage note, against Sullivan and others, makers 
thereof. From a judgment for defendants on demurrer 
plaintiff appealed. The judgment was affirmed. 

The facts alleged were in substance: 

Plaintiff had purchased and was the holder of the 
note sued on. It was one of a series of twelve and it 
was payable to Parker-Smith Company iij five years 
at the office of that Company. It, together with the 
other eleven notes, was secured by a mortgage also 
made by the defendants to the Company. The note 
recited that it wms subject to the terms of the mort¬ 
gage. In the mortgage it was 4 4 stipulated and agreed* 9 
that the mortgagor might pay the notes or any one of 
them before maturity, and that upon payment, or de¬ 
posit with the trustee in the mortgage of the face value 
of the notes and interest, the trustee might release the 
mortgage. 

Before its maturity the defendants (the makers and 
mortgagors) paid the note to the Company and the 
Company released the mortgage to the defendants, all 
unknown to the plaintiff. The Company, after it re¬ 
ceived the money, did not pay to the plaintiff the 
amount of the note, and later it became insolvent and 
a receiver was appointed for it. Plaintiff, in his suit, 
stated that he had filed a claim on the note with the 
receiver, that the claim was of substantially no value, 
and that his loss was caused by the negligence of the 
defendants in not requiring production and surrender 
to them of the note when it was paid by mem, or in 
not notifying plaintiff of its payment. The Court said: 

4 4 By his purchase of the note, the plaintiff be¬ 
came bound by its terms, and, because the mort- 
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gage is expressly made a part of it, by the provi¬ 
sions of the mortgage. Undoubtedly the company 
occupied a somewhat dual position, being in cer¬ 
tain respects trustees for the defendants. But, 
considering all of the terms of the note and mort¬ 
gage, it is clear that it also represented the holder 
of the note, and was trustee for him as regards 
its collection. In fact, the nature of the plan under 
which the notes were given and sold, very likely 
to different purchasers but all secured by one 
mortgage to the company, and all to be due, at its 
option, upon default as to any one, made it almost 
necessary that the holders of the notes should con¬ 
stitute the company their representative for that 
purpose. Inasmuch as the defendants exercised 
the option given in the mortgage to pay the notes 
before all of them, at least, wrere due, the situation 
falls fully within the last provision of the mort¬ 
gage which w~e have quoted. This was an express 
agreement by the holders of the note that in such 
a situation the mortgagors might deposit with the 
company the amount due and thereupon receive 
from it a release of the mortgage. That was what 
was done, and, in accepting the money in discharge 
of the debt, the trustee was performing an act 
expressly authorized by the plaintiff. Thereafter 
it held the money as trustee for him, and, if it 
failed to account to him, it, not the defendants, 
was liable.’’ 

In concluding the discussion of this question, refer¬ 
ence is made to the so-called summary of facts which 
appellants claim brought home to the Shoreham In¬ 
vestment Company knowledge of the antagonistic posi¬ 
tion occupied by Swartzell, Rheem & Hensey Company 
at the time of the payment of the indebtedness and the 
execution of the release of the deed of trust securing 
it. This summary is found on pages 22 to 30, both in¬ 
clusive, of appellants’ brief. The twenty supposed 





facts set forth in this summary boil down to one fact 
only, and that is, that Hurley and Cronjwell, and 
through them the Shoreham Investment Company, 
knew that Swartzell, Rheem & Hensey Company owned 
the equity in the building. This fact is not denied. As 
shown above, it is utterly immaterial. 

D. j 

Appellants* Third Point. I 

Apparently the appellants contend that thfe indebted¬ 
ness secured by the deed of trust involved was paid to 
the trustees therein, and therefore the trustees were 
agents of the “payers”. 

This point needs little comment. While the trustees 
were named in the special deposit account iii the Riggs 
Bank and in the checks deposited therein, they were 
not the sole payees of the checks or the sole owners 
of the account. Swartzell, Rheem & Hensejr Company 
were also named in both. That company w^s the party 
designated by the trust deed to receive payment of 
the debt. The trustees could not check out the money 
or use it in any way without the signature of Swartzell, 
Rheem & Hensey Company. So far as the J deposit ac¬ 
count was concerned, the trustees were thp agents of 
no one, unless it could be said that by their toeing named 
in the account, the noteholders were the better pro¬ 
tected in that the trustees had actual knowledge that 
the indebtedness was paid before they released the 
trust. 

However, criticism of the form of the special deposit 
account is of no moment as the sum deposited therein 
was immediately turned over to Swartzell, Rheem & 
Hensey Company, the proper party under [the trust to 
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receive it. That the trustees were made co-payees in 
the checks was no doubt the result of particular pre¬ 
caution for the benefit of the noteholders by reason of 
the large amount involved and the fact that payment 
of the debt constituted payment of the notes without 
their exhibition or cancellation. 

£. 

Appellants’ Fifth Point. 

Appellants, by a very strained construction of the 
clause of the deed of trust relating to payment of the 
indebtedness secured and the release of the trust, at¬ 
tempt to distinguish between “full payment” and 
“prepayment”, and, contend, as a result of such dis¬ 
tinction, that when it is provided in the trust deed 
that upon “full payment” the trust may be released 
without presentation or cancellation of the notes de¬ 
scribed in the deed, it cannot be so released upon “pre¬ 
payment”. 

This construction of this clause is manifestly un¬ 
warranted. 

By its terms upon either full payment or prepay¬ 
ment, the trustees are to release the property. Pre¬ 
payment itself means full payment . It could not mean 
otherwise. It could not mean part payment. The 
same reason for a release without presentation or can¬ 
cellation of the notes—namely, because the noteholders 
were so numerous and widely scattered that a release 
might be indefinitely delayed if each note had first 
to be located, obtained, and presented to the trustees— 
existed whether 1 the debt was paid at or before 
maturity. 
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Obviously, therefore, the “said” full payment au¬ 
thorizing such a release means a payment ii| full, with 
interest, whenever such payment should be ijnade. 
Further comment seems unnecessary. 


Conclusion. 


For the reasons and upon the authorities! 
forth, it is respectfully submitted that the 
the Court below should be affirmed. 


above set 
decree of 


Louis Titus, 

Charles L. Frailey, 

Attorneys for Appellee , 
Shoreham Investment Company. 
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MARTHA VIRGINIA RHODERICK, Exe cutrix of 
the Estate of Elbridge P. Rhoderick, Deceased; 
MARTHA V. RHODERICK, HENRIETTA W. 
MOORE et al., Appellants, 

vs. 

LUTHER A. SWARTZELL, EDMUND D. RHEEM 
(Individually and as Trustees), SHOREHAM 
INVESTMENT COMPANY, a Corporation, et al. 


BRIEF FOR APPELLEES METROPOLITAN LIFE 
INSURANCE COMPANY AND DODGE AND 
WEST, TRUSTEES. 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia, dismissing the bill 
in equity of the appellants, plaintiffs below, for the 
cancellation of a release of a deed of trust dated 
August 1, 1928, conveying property located at the 
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northwest corner of Fifteenth and H Streets, N. W., 
known as the Shoreham Building, to Swartzell and 
Rheem, Trustee, to secure an obligation of $2,250,000; 
and to restore the lien of this deed of trust. 

As the statement of the case in the appellants’ brief 
is neither entirely accurate nor satisfactory, the ap¬ 
pellees present their statement of the case as made by 
the pleadings and the evidence. 

I. 

Short Statement. 

On February 16th, 1931, plaintiffs filed their bill of 
complaint on behalf of themselves and others similarly 
situated, praying cancellation of a release of and the % 
restoration of a deed of trust dated August 1st, 1928, 
executed by Harry Wardman and Thomas P. Bones, 
then owners of record of the property now occupied 
by the Shoreham Building, on the northwest corner 
of 15th and H Streets N. W., which conveyed said 
property to Luther A. Swartzell and Edmund D. 
Rheem, Trustees, to secure the payment of the sum 
of $2,250,000, evidenced by 2,790, 6 per cent, five-year, 
promissory notes, of various denominations, each pay¬ 
able to the ord^r of John H. Holmead and by .him en¬ 
dorsed without recourse, of some of which notes plain¬ 
tiffs were the owners and holders. 

On October 5th, 1929, approximately one year and 
two months subsequent to this deed of trust, Ward- 
man and Bones conveyed the equity in the Shoreham 
Building to Edward L. Wissman and Fred H. Van 
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Vranken, as joint tenants. Said grantees did not as¬ 
sume the payment of the aforesaid indebtedness and, 
about nine months thereafter, on July 9th, 19S0, they 
conveyed said equity to the Shoreham Investment 
Company, a corporation created and wholly o^ned by 
Patrick J. Hurley and Joseph I. Cromwell, subject to 
encumbrances of record (E. 5-6). 

The Shoreham Investment Company applied to the 
Metropolitan Life Insurance Company for a loan of 
$1,600,000 to be secured by first mortgage ubon said 
property, and on July 16th, 1930, executed a deed of 
trust to the defendants, Dodge and West, Trustees, 
to secure a note for that amount and also k second 
deed of trust to secure an indebtedness of $400,000 
represented by four $100,000 notes, each payable to 
John H. Holmead. 

The deed of trust of August 1st, 1928, contained a 
provision for the prepayment of the 2,790 ijiotes se¬ 
cured thereby, with interest and advance interest 
thereon and other proper costs, charges, commis¬ 
sions and expenses, and further provided: 


“And it is mutually covenanted and agreed 
by and between the respective parties hereto 
that the said full payment of principal and in¬ 
terest, as hereinabove provided, at thQ office of 
Swartzell, Eheem and Hensey Compapy in the 
City of Washington, District of Colurhbia, shall 
constitute payment of said notes respectively 
and shall stop interest thereon frond date of 
said payment at said office, and (all other mat¬ 
ters having been fully paid as herein provided) 
the said parties hereto of the second part, or 
the trustee acting in the execution of this trust, 



4 


shall thereupon have power to release and re- 
* convey said land and premises, as aforesaid, 
without the presentation or cancellation of said 
notes described in said trust/’ 

On July 11th, 1930, the Metropolitan Life Insurance 
Company sent its check for $1,600,000 made out to the 
order of the Shorekam Investment Company and the 
New York Title & Mortgage Company, to the latter 
Company, as escrow agent, and said Title Company 
made its check for $1,556,645.80 to the order of 

“Swartzell, Rlieem and Hensey Company, and 
Luther A. Swartzell and Edmund D . Rheem, 
Trustees under deed of trust dated August 1, 
1928, and recorded in Liber 6194 Folio 347 of 
D. C. land records, for account of holders of 
notes described in said trust.” 

The Shoreham Investment Company made its check 
for $150,000 to the same payees, and both checks were 
handed to the District Title Insurance Company with 
letters of instruction, dated July 16th, 1930, directing 
that said checks should be applied to the payment of 
said indebtedness of $2,250,000 secured by said origi¬ 
nal deed of trust and should be delivered to Swartzell, 
Rheem and Hensey Company and by them and said 
District Title Insurance Company deposited, in the 
Riggs National Bank to the account of the payees of 
said checks when, as and if an amount was on deposit 
in such account which, together with the check for 
$1,556,645.80, would equal said sum of $2,250,000, plus 
accrued interest and prepayment of interest for two 
months in advance as provided in the deed of trust. 
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On the afternoon of the same day, July 16tjh, 1930, 
the Assistant Secretary and Treasurer of said District 
Title Insurance Company with said Edmund Dl Rheem 
went to the Riggs National Bank with said two checks, 
an account was opened in the names of the! payees 
described in the checks and said representative of the 
District Title Insurance Company was thereupon in¬ 
formed by an officer of the Bank that the sums already 
in that account with the amount of the checks so de¬ 
posited aggregated the total sum of $2,334,750, the full 
amount necessary to pay off the trust of $2,250,000, 
and received a letter from the Bank to that effect. 

After said full sum of $2,334,750 was on deposit to 
the credit of Swartzell, Rheem and Hensey Company 
and Swartzell and Rheem, Trustees, and a second trust 
note of $300,000 on the Shoreham Building had been 
cancelled and delivered to the secretary of the District 
Title Insurance Company at the Bank, a release exe¬ 
cuted by Swartzell and Rheem, Trustees, dated July 
16th, 1930, was delivered and was recorded on July . 
17th, 1930, together with a release of said second trust 
obligation. This release recited that the property con¬ 
veyed was fully released and discharged from the effect 
and operation of said deed of trust of August 1, 1928, 
“the debt secured thereby having been paid ajid satis¬ 
fied in accordance with the terms and provisions as 
set forth in said deed of trust”. 

Plaintiffs alleged in their bill that when this release 
was executed, delivered and recorded full payment of 
the indebtedness secured by the deed of trus^ of Au- 
gust 1, 1928, had not been made in accordance with 
its terms; that the principal defendants had knowledge 
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of this fact and that the release given by Swartzell 
and Eheem, Trustees, was a breach of duty, void and 
ineffective to release the lien of the noteholders. 

These allegations were denied by the answers filed 
by the Shoreham Investment Company, the Metropoli¬ 
tan Life; Insurance Company and the other principal 
defendants, and the issues thus raised came on for 
hearing before Mr. Justice Letts, holding an Equity 
Court. At the trial, plaintiffs gave in evidence all of 
the essential conveyances, contracts, correspondence, 
checks, records of the Riggs Bank and of Swartzell, 
Eheem and Hensey Company relating to the transac¬ 
tion (much of which was produced by the principal 
defendants) and also placed on the stand as their wit¬ 
nesses the officers of the Riggs Bank, certain of the 
representatives of the two Title Companies which had 
made the settlement and certain employees of Swart¬ 
zell, Eheem and Hensey Company. The plaintiffs, 
however, did not produce Edmund D. Eheem, the presi¬ 
dent of that company and one of the trustees in said 
deed of trust who had personally conducted all of the 
negotiations with Hurley and Cromwell and with said 
Bank and who had filed an answer denying the allega¬ 
tions of the bill. 

The Shoreham Investment Company supplemented 
said documentary evidence with the testimony of said 
Hurley and Cromwell, who narrated the negotiations 
with said Eheem for the purchase and exchange of the 
Shoreham Building for their equity in the Hurley- 
Wright Building. As the evidence was undisputed and 
the witnesses uncontradicted, the Metropolitan Life 
Insurance Company offered no testimony and relied 
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upon the case as made out by the plaintiffs and by said 
Shoreham Investment Company. 

The Court made findings of fact and stated- conclu¬ 
sions of law (R. 63-81) which are fully supported by 
the evidence and accurately set forth all of Ifhe ulti¬ 
mate facts brought out in the testimony of the wit¬ 
nesses and the documentary evidence. The last of these 
findings recited: 

4 ‘XXIV. The Metropolitan Life Insurance 
Company had no contractual relations with 
Swartzell, Rheem & Hensey Company! or Ed¬ 
mund D. Rheem or Luther A. Swartzell, indi¬ 
vidually or as trustees, regarding the sale or 
exchange of the Shoreham Building for the 
Hurley-Wright Building, and there wasj no evi- 
. dence that said Insurance Company pad any 
knowledge of the ownership of the Shoreham 
Building property other than the land records 
disclosed. Its connection with the matter was 
as lender of an agreed sum of $1,600,0()0 to the 
Shoreham Investment Company to be secured 
by a first mortgage on said propertvj It de¬ 
livered the net proceeds of its loan through its 
escrow agent the New York Title & [Mortgage 
Company, to Swartzell, Rheem & Hensey Com¬ 
pany and Edmund D. Rheem and Llither A. 
Swartzell, officers of that company and trustees 
in the deed of trust of August 1,1928, f<}r special 
deposit at the Riggs National Bank for the pur¬ 
pose of making up with other moneys neces¬ 
sary the total amount of said first mortgage 
indebtedness.” 

i 

I 

Several months after these transactions Vere con¬ 
cluded, the exchange of properties made, the indebted- 
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ness secured by the deed of trust of August 1, 1928, 
paid and released as aforesaid, Swartzell, Rheem and 
Hensey Company were adjudicated bankrupts and 
in the bankruptcy proceeding it was disclosed that 
Rheem had temporarily borrowed from the Riggs 
National Bank approximately $635,000, that the pro¬ 
ceeds of this loan were deposited in the foregoing 
special account, that by check dated July 16th, 1930, 
the depositors of the special account drew a check for 
the whole amount, $2,341,645.80, to the order of Swart¬ 
zell, Rheem and Hensey Company and on July 17, 
1930 this check was credited to the general account of 
said Company in said Bank; that thereupon the Com¬ 
pany drew a check to the order of said Bank for $635,- 
105.83 dated July 17, 1930, in payment of the aforesaid 
loan, that an overdraft of $184,190.51 was charged to 
said account and the balance in the general account 
(after the payment of some small items) amounting to 
$1,521,985.44, was paid to various noteholders; that 
although the books of Swartzell, Rheem and Hensey 
Company showed that the entire loan of $2,250,000 was 
paid and that each holder of the notes representing it 
was credited with the amount due him, $819,000 of 
these notes were never actually paid to the noteholders. 

II. 

THE CASE AS MADE BY THE EVIDENCE. 

♦The facts which the evidence tended to prove are 
these: 

On August 1, 1928, Harry Wardman and Thomas P. 
Bones, then, owners of the property described in the 
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bill, hereinafter called the Shoreham Building, con¬ 
veyed the same by deed of trust to defendant Swartzell 
and Rheem to secure an indebtedness of $2,250,000 evi¬ 
denced by 2,790 notes of various denominations, each 
payable to the order of John H. Holmead in fiye years 
from the date with interest at the rate of 6 per cent, 
payable semiannually. The deed of trust contained, 
among others, the provision already above quoted re¬ 
lating to prepayment of the obligation secubed (R. 
25-33). Each of the notes also recited the privilege of 
prepayment as follows: 

“Privilege reserved of paying this note at 
any time before maturity upon payment of inter¬ 
est to date of payment and two months’ interest 
in advance. 

“Principal and interest payable at the office 
of Swartzell, Rheem & Hensey Co., Washington, 
District of Columbia.” 

and indicated on their face that they were 

“Secured by first deed of trust to Lather A. 
Swartzell and Edmund D. Rheem, Trustees, Con¬ 
veying Lots 14, 15, 16 and Parts of Lots 17 and 
3, Square 219, as described in Deed of Trust 
dated August 1, 1928” (R. 105). 

The notes were all alike except as to amount and the 
number of the note (R. 121). 

i 

These notes, endorsed without recourse by the payee, 
Holmead, were sold by Swartzell, Rheem and Hensey 
Company to nearly 1,000 persons scattered throughout 
the United States (R. 120). The plaintiffs and the 
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intervener, Stabler, bought some of them, aggregating 
in all about $10,000. 

The plaintiffs and intervenor, Stabler, had for sev¬ 
eral years prior to the purchase of these notes, bought 
from time to time from Swartzell, Rheem and Hensey 
Company, various other notes; and when such notes 
became due, no cash was received by plaintiffs and 
intervener, Stabler, in payment thereof, but reinvest¬ 
ments were made for them by the Company in still. 
other notes. Those involved in this suit were such 
reinvestments made in the place of prior notes which 
had been so purchased, and had matured (R. 107,108). 

Swartzell, Rheem and Hensey Company had been 
doing business in Washington for approximately sixty- 
two years and for a long time had probably the largest 
rental list of any rental agent in Washington. Later, 
about 1904 or 1905, it began to deal in first mortgages, 
which became* gradually its entire business. This con¬ 
sisted in selling notes secured by deeds of trust on 
Washington property (R. 120). 

The form of the deed of trust of August 1,1928, was 
one which Swartzell, Rheem and Hensey Company had 
used for about five years prior thereto, and when loans 
were paid to that company under that form of deed 
of trust it received payment and released the trust 
without requiring the surrender and cancellation of the 
notes secured thereby (R. 121). 

By deed dated October 5,1929, and recorded October 
6, 1929, Wardman and Bones conveyed the fee simple 
title of the Shoreham Building to Van Vranken and 
Wissman as joint tenants. In this deed there is no 
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mention of any encumbrance and none is assumed by 
the grantees of the deed (R. 108). 1 

This was the situation when, on March 7, 193Q, an 
agreement was executed by Patrick J. Hurley and 
Swartzell, Rheem and Hensey Company for thi ex¬ 
change of the Shoreham Building, which had not 1 then 
been completed, for a building known as the Hi^rley- 
Wright Building, then owned by Mr. Hurley and his 
wife. On said date the land records showed the fee 
simple title of said Shoreham Building to be ini Van 
Vranken and Wissman as joint tenants subject tq the 
lien of the said deed of trust of August 1, 1928. This 
contract provided in substance that the Hurley-W right 
Building, subject to a deed of trust encumbrance of 
$260,000 and to a lease with the Government dt an 
annual rental of $75,000, should be exchanged fpr the 
Shoreham Building, subject to the deed of trijst of 
$2,250,000, and that Swartzell, Rheem and Hensey Com¬ 
pany should complete the construction of the Shoiteham 
Building on or before June 30, 1930; that upon the 
maturity of the trust just mentioned, namely on August 
1, 1933, and upon the payment by Hurley of $2p0,000 
on acount of principal of such trust, Swartzell, Rheem 
and Hensey Company would at its own expense either 
cause to be extended, or refinance by a new loaJn, the 
remaining sum of $2,000,000. Taxes, interest and 
other expenses on the two properties were to be ad¬ 
justed to the date of transfer (R. 116-117). i 
As the Shoreham Building was not completed by 
June 30, 1930, a supplemental agreement was entered 
into by Hurley and Swartzell, Rheem and Hensey Com¬ 
pany,* dated July 16,1930, which provided in substance 
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that as the Shoreham Building had not been completed 
at the time required, Swartzell, Rheem and Hensey 
Company would guarantee to finish the building, to do 
the work under the supervision of the Shoreham In¬ 
vestment Company, through its agent, and to pay the 
costs thereof promptly (R. 141). 

When, on March 7, 1930, Hurley made the contract 
to exchange the equity of the Hurley-Wright Building 
for that of the Shoreham Building, it was agreed that 
the equity of the former was $740,000. At the same 
time Hurley agreed with Joseph I. Cromwell, of Okla¬ 
homa, that if the former acquired the Shoreham Build¬ 
ing, the latter would buy one-half of the stock of a 
company to take over the Shoreham Building, for one- 
half of the value of Hurley’s interest in the equity of 
the Hurley-Wright Building; and Cromwell did, in fact, 
pay to Hurley $370,000. It was then that the Shore¬ 
ham Investment Company came into existence, the 
stock of which was owned one-half by Cromwell and 
the other half by Hurley and his wife (R. 141-142). 

By the contract of March 7, 1930, for the exchange 
of the two buildings, Swartzell, Rheem and Hensey 
Company, as already seen, agreed to refinance the 
$2,250,000 obligation secured by the deed of trust of 
August 1, 1928, at the maturity thereof (R. 116-117). 
Subsequently, however, an oral modification of that 
arrangement was made for the immediate refinancing 
of that obligation in the following manner: 

Swartzell, Rheem and Hensey Company informed 
Hurley that, as it would cost the former approximately 
$100,000 to refinance the obligation at its maturity, they 
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would like to do the refinancing at the time of the ex¬ 
change of the building; that they could borrow $2,000,- 
000 on the Shoreham Building; that it would b$ neces¬ 
sary for the Shoreham Investment Company to put up 
$150,000, which would save the cost of refinancing in 
1933; and that as a result the Shoreham Investment 
Company would have the Shoreham Building ^yvith an 
incumbrance of $2,000,000, and an additional c^sh ex¬ 
penditure of $150,000 (R. 142). 

To accomplish the exchange of the buildings, Hurley 
employed the District, Lawyers and Washington Title 
Company (being substantially one concern it is here¬ 
after called the District Title Company) (R. 1.43), to 
look after his interest as to titles, etc. This Employ¬ 
ment was continued by the Shoreham Investment Com¬ 
pany after its formation. In a preliminary report on 
the title to the Shoreham Building, dated June 4, 1930, 
the District Title Company reported the title good in 
Van Vranken and Wissman as joint tenants, subject to 
the incumbrance of the deed of trust of August 1,1928, 
for $2,250,000 (R. 115). 

On July 10, 1930, there was recorded a second deed 
of trust on the Shoreham Building, dated January 9, 
1930, made by Van Vranken and Wissman to Swartzell 
and Rheem, Trustees, to secure a note for ^300,000 
made by Van Vranken and Wissman bearing 6 per cent 
interest, payable to Charles W. Handy, principal and 
interest being payable at the office of Swartzell, Rheem 
& Hensey Company. Said deed of trust was subject 
to the first deed of trust on said property dated August 
1, 1928, for $2,250,000, and contains the release clause 

in the identical form provided in the deed bf trust 

. 

I 

i 
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dated August 1, 1928, except that the names of Van 
Vranken and Wissman are substituted for the names 
of Wardman and Bones. Said second deed of trust 
was acknowledged on January 9, 1930, the date of its 
execution (R. 108-109). The note was held by the Riggs 
National Bank for collection (R. 128). 

In a letter dated July 7, 1930, from the Metropolitan 
Life Insurance Company to Capital Title & Guarantee 
Co. (a subsidiary of New York Title and Mortgage 
Company), Metropolitan Life Insurance Company ad¬ 
vised the Title Company that the Real Estate Com¬ 
mittee of said Life Insurance Company had authorized 
a loan of $1,600,000 on the note of Shoreham Invest¬ 
ment Company to be secured by a deed of trust on the 
Shoreham Building; that the Metropolitan Life Insur¬ 
ance Company was to receive the collateral bond of 
Patrick J. Hurley and Joseph I. Cromwell, jointly and 
severally in the amount of $200,000, to remain in effect 
until the loan is reduced to $1,400,000. In that letter 
the Title Company was requested to examine the title 
of the Shoreham Building and it was stated that the 
Life Insurance Company would require title insurance. 
The letter enclosed detailed instructions for closing 
loans and asked that the Metropolitan be informed of 
the amount of charges for services and disbursements, 
stating that the bill for services and disbursements was 
to be paid by the borrower (R. 114-115). 

A letter of July 11,1930, from the Metropolitan Life 
Insurance Company to W. J. Booher, Manager (Wash¬ 
ington Branch) of New York Title and Mortgage Com¬ 
pany, acknowledged receipt of title report and papers 
in regard to the loan, approved the same and stated 
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that the deed of trust to Luther A. Swartzell ancjl Ed¬ 
mund D. Rheem was to be satisfied, and that a check 
for $1,600,000 payable to the order of Shoreham Invest¬ 
ment Company and New York Title and Mortgage Com¬ 
pany, escrow agent, would be mailed later. In a letter 
of the same date to New York Title and Mortgage 
Company, Metropolitan Life Insurance Compaiiy en¬ 
closed the check for $1,600,000 to be used in settlement 
of loan (R. 115). | 

At this stage of the transaction and on the evening 
of July 15, 1930, both Hurley and Cromwell h^d an 
interview with Mr. Rheem, in which Hurley ioiced 
some objections to the terms of the Metropolitan Life 
Insurance Company loan, particularly to the require¬ 
ment that he and Cromwell should personally | guar¬ 
antee the top $200,000 thereof. Rheem, however, stated 
that he had arranged for all the money necessary to 
pay off the entire $2,250,000 mortgage against the 
Shoreham Building and the accrued interest and pre¬ 
payment commission, and he urged Hurley and Crom¬ 
well to agree to the terms of the Metropolitan Life 
Insurance Company’s loan and the $400,000 Second 
trust so that the deal might be completed. Jjlurlev 
and Cromwell finally agreed to go on with the transac¬ 
tion (R. 143'-149). i 

The New York Title and Mortgage Company paving 

i 

received the $1,600,000 check, in turn handed it^ check 
for $1,556,645.80 to the District Title Company, ac¬ 
companied by a full letter of instructions. Thi$ latter 
check was made payable to 

i 

i 

“Swartzell, Rheem and Hensey Comparly, and 
Luther A. Swartzell and Edmund D. Rheem, 
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Trustees under deed of trust dated August 1, 
1928, and recorded in Liber 6194 Folio 347 of 
D. C. land records, for account of holders of 
notes described in said trust.” 

(R. 116, 70-72). The amount of this check represented 
the $1,600,000 loaned by the Metropolitan Life Insur¬ 
ance Company, less $2,025, the cost of the title insur¬ 
ance policy and $41,000 odd dollars for two years’ 
arrearages of taxes (R. 139-140). Settlement of the 
loan transaction wus made in the Washington Branch 
of the New York Title & Mortgage Company. 

The substance of the instructions sent with the check 

♦ 

by the New York Title Insurance Company to the 
District Title Company was that the check should be 
applied toward the payment of the $2,250,000 indebted¬ 
ness secured by the deed of trust of August 1, 1928; 
that it should be delivered to Swartzell, Rheem and 
Hensey Company and by them and the District Title 
Insurance Company deposited in the Riggs National 
Bank to the account of the payees of the check as 
described, when, as, and if an amount is on deposit in 
such account which together with the check for $1,556,- 
645.80 would equal the sum of $2,250,000 plus accrued 
interest and prepayment interest of two months in 
advance as provided in the deed of trust; that a proper 
release of the deed of trust should be recorded by the 
District Title Insurance Company; that the note for 
$300,000 secured by the second deed of trust on the 
% Shoreham Building dated January 9 and recorded July 
10,1930, should be surrendered and properly cancelled 
and the proper release of that trust also* recorded 
(R. 71-72). 


July 9, 


In a letter dated July 16,1930, the Shorehamj Invest¬ 
ment Company handed its check to the District Title 
Insurance Company for $150,000 payable to the same 
payees in the identical language used in the cljieck for 
$1,556,645.80, and directed the District Title Insurance 
Company to deposit the check in the Riggs Rational 
Bank in the same manner and in the same account as 
the other check delivered by the New York Title and 
Mortgage Company should be deposited (R. 123). 

Meanwhile, by written direction of S^artzell, 
Rheem and Hensey Company, dated July 9, 1930, a 
deed from Van Vranken and Wissman, dated ^Tune 30, 
1930, conveying the Shoreham Building to th^ Shore- 
ham Investment Company, was recorded on 
1930 (R. 108,124). 

It now appears that $1,706,645.80 was Available 
toward the payment of $2,250,000 indebtedness, leav¬ 
ing with advance interest, arrearages of taxes, etc., 
something over $600,000 to be supplied. 

Thereupon, by letter dated July 16, 1930, Hurley 
wrote his final instructions to the District ^itle In¬ 
surance Company, which were in substance that Hur¬ 
ley is advised that the deed conveying the Shoreham 

Building to the Shoreham Investment Company is 

_ 1 
on record and the Title Company is prepared! to i ssue 

its certificate of title; that adjustment of interest, etc., 
are in the hands of McKeever and Goss as agents for 
the writer; that he understands that a bond satisfactory 
to the New York Title and Mortgage Company and the 
Shoreham Investment Company to protect l|ens has 
been secured; and that when the District Title Com¬ 
pany can certify the title to the Shoreham Building 
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good in the Shoreham Investment Company, subject 
to a first trust of $1,600,000 and a second mortgage of 
$400,000, and that the taxes are paid to June 30, 1930, 
the District Title Company may record the deed to the 
Hurley-Wright Building (R. 133). 

On the afternoon of that day, namely July 16, 1930, 
Mr. Stadtler, assistant secretary and treasurer of the 
District Title Insurance Company, went with Rheem 
to the Riggs National Bank, with the checks of the 
New York Title and Mortgage Company and the 
Shoreham Investment Company, both above described. 
They went to the “New Accounts” window, where 
Stadtler presented the two checks, and deposit slips 
were made out describing the depositors as the payees 
of the checks were described. Mr. Nevius, the vice- 
president of the bank, was present. Stadtler was re¬ 
quired to see that when those checks were deposited 
there would be on deposit to the credit of the payees 
named in the checks the total sum of $2,334,750, which 

i 

was the full amount necessary to pay off the trust of 
$2,250,000. Thereupon, he was informed that the 
amount in the special deposit equalled the required 
sum and he asked Mr. Nevius to give him some evi¬ 
dence that all the money had been deposited (R. 125- 
126). Mr. Nevius then wrote a letter to the District 
Title Insurance Company and also to the New York 
Title and Mortgage Company, in each of which he ad¬ 
vised the addressee that there was on deposit to the 
credit of 

“Swartzell, Rheem and Hensey Company and 
Luther A. Swartzell and Edmund D. Rheem, 
trustees, under deed of trust dated August 1, 
1928, and recorded in Liber 6194, Folio 347, of 
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D. C. land records for account of holders of 
notes described in said trust” 

the sum of $2,334,750 (R. 112). As a matter pf fact 
the amount on deposit in the account was $2,341,^545.80. 

After the full sum of $2,334,750 was on deposit to 
the credit of Swartzell, Rheem and Hensey Company 
and Swartzell and Rheem, trustees, as above described, 
and the second trust note for $300,000 on the |3hore- 
ham Building had been cancelled and delivered to 
Stadtler, the release of the deed of trust of August 1, 
1928, securing the $2,250,000 obligation, which release 
was dated July 16, 1930, was recorded on Jply 17, 
1930 (R. 109), and the release of the $300,000 second 
trust above mentioned was also duly recorded (R. 110). 
The release of the deed of trust of August 1, 1^30, re¬ 
cited that the property conveyed was 

“fully released and discharged from the effect 
and operation of said deed of trust, the debt 
secured thereby having been paid and satisfied 
in accordance with the terms and provisions as 
set forth in said deed of trust” (R. 109-110). 

Thereupon the District Title Insurance Company 
issued its certificate of title to the Shoreham j Invest¬ 
ment Company dated July 17, 1930, for which the lat- 
ler paid the Title Company $2,252.10 (R. 133 )| and it 
also issued a duplicate original certificate to tjie New 
York Title and Mortgage Company, which paid nothing 
for it (R. 131). 

The deed of trust to secure the Metropolitan Life 
Insurance loan of $1,600,000 and that to secure the 
$400,000 second trust, both secured by the Shoreham 
Building, were each dated and recorded on the 16th of 
July, 1930 (R. 109). 
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It appeared at the trial, however, that Swartzell, 
Rheem and Hensey Company did not use any of the 
proceeds of the second trust on the Shoreham Build¬ 
ing of $400,000 to finance the payment of the $2,250,000 
mortgage. As already seen, the amount necessary to 
make up the difference between the sum of the Metro¬ 
politan Life Insurance Company loan, plus the $150,- 
000 put up by the Shoreham Investment Company, and 
the full amount necessary to pay off the mortgage re¬ 
ferred to, was over $600,000. 

Rheem as above set forth, had informed Hurley and 
Cromwell on July 15, 1930, that he had arranged for 
the money necessary to pay off the full amount of the 
mortgage without stating how he had arranged for it. 
This is how Rheem did it: 

On the morning of July 16, 1930, he applied to Mr. 
Fleming, president of the Riggs National Bank, for 
a loan in connection with the closing of the Shoreham 
deal. Mr. Fleming had known Rheem for about fifteen 
years, and the Swartzell, Rheem and Hensey Company 
had transacted business with the Riggs National Bank, 
both as a depositor and a borrower. Between January, 
1926, and January, 1931, Rheem was a director of the 
bank. His record with the Bank was excellent in re¬ 
gard to his obligations, and the financial standing of 
the Swartzell, Rheem and Hensey Company in July of 
1930 was very fine, and its standing in the community 
had been high for many years. It was considered one 
of the most substantial mortgage houses in the city. 
During all these years the company had maintained 
a substantial bank account with the Riggs National 
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Bank, the approximate average balance of which was 
between $400,000 and $500,000. 

When Rheem saw Mr. Fleming on the moaning of 
July 16, 1930, he in substance told Fleming that he had 
sold the Shoreham Building to Messrs. Hutley and 
Cromwell and had made a good deal, but pending the 
consummation of the settlement he needed to borrow 
$635,000. Fleming asked what collateral he could offer 
and told him the Bank would want not less than twenty 
per cent margin. Rheem then offered him Sufficient 
first trust notes on the Westchester Apartment, with 
which Fleming was familiar, and the latter told Rheem 
that would be satisfactory to the bank. The Bank had 
always accepted as collateral notes issued by Swartzell, 
Rheem and Hensey Company, as well as other firms, 
as being of sound value on account of the reputation 
of the issuing firm. J 

Rheem then told Fleming that he would need the 
loan for. only four or five days and nothing wab said as 
to where Rheem was to obtain money to repajr it. He 

i 

had always taken care of his loans in an excellent 
manner. There was nothing in his conversation or 
attitude at that time that aroused Fleming’s Suspicion 
as to the bona fide character of the loan. 

The loan was divided into two notes, one fbr $380,- 
000 with Swartzell, Rheem and Hensey Conipany as 
maker and the other for $255,000, on which Swartzell 
and Rheem, trustees, were makers. This was! because 
the bank was unable to loan more than $380,000 to one 
person (R. 135-136). | 

Thereupon the loans were made and the Rjiggs Na¬ 
tional Bank issued two cashier’s checks each dated 
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July 16,1930, one to the order of Swartzell and Rheem, 
trustees, for $225,000 and the other for $380,000 to 
the order of Swartzell, Rheem and Hensey Company. 
These two cheeks were then deposited in the special 
account in which the New York Title and Mortgage 
Company’s check representing the Metropolitan Life 
Insurance loan and the Shoreham Investment Com¬ 
pany’s check were deposited as above described (R. 
113-114). 

After thus arranging the above loans, when Rheem 
and Stadtler visited the bank, as above set forth, 
Rheem told Mr. Nevius, one of the vice-presidents of 
Riggs Bank that he wanted to open a new account and 
they then saw a Mr. Johnson, who made out a pass 
book and took charge of the matter. Rheem stated 
the title of the account, which was a special account in 
the name of Swartzell, Rheem and Hensey Company 
and Swartzell and Rheem, trustees, with the additional 
information relating to the trust, as already above 
described. The deposits were then made of the 
cashier’s checks representing the amount of the loans 
made by Rheem and the two checks which Stadtler 
had with him (R. 136-137). 

The deposit slips, notes, checks and the ledger ac¬ 
counts of the bank covering this transaction were all 
admitted in evidence (R. 110-114). 

As already detailed, at the time of the deposits re¬ 
ferred to the second trust note for $300,000 secured 
on the Shoreham Building was delivered to Mr. Stadt¬ 
ler, marked paid and cancelled. The amount due on 
that note that afternoon was $262,947.29 (R. 128). 
This amount was paid by Swartzell, Rheem and Hen- 
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sey Company from their general account ai^d, as 
after appeared, left an overdraft of $178,045.49^ The 
Bank nevertheless paid the check and this overdraft 
was increased to $184,190.51 on July 17, 193(j. By 
check dated July 16, 1930, the depositors of the special 
account drew a check for the whole $2,341,645.80, to 
the order of Swartzell, Rheem and Hensey Company. 
Said check was credited to the general accopnt of 
Swartzell, Rheem and Hensey Company on J^ily 17, 
1930. Thereupon that company drew a check to the 
order of Riggs National Bank for $635,105.83, dated 
July 17, 1930, in payment of the loan obtained from 
Riggs Bank in the manner above described wjth one 
day’s interest (R. 117). After this transaction and 
the payment of some small items from the general 
account of Swartzell, Rheem and Hensey Company the 
balance in that account amounted to $l,521,98q.44 (R. 
111 ). 

The books of Swartzell, Rheem and Hense^ Com¬ 
pany disclosed that the entire loan of $2,250,000 was 
paid and that each holder of the notes representing it 
was credited with the amount of principal and interest 
due him; but that $819,000 of these notes werp never 
actually paid to the note holders holding notes to that 
amount (R. 121). | 

There was no evidence whatever that any of the de¬ 
fendants knew the manner in which Rheem got the 
money to complete the amount required to pa^ in full 
the $2,250,000 obligation with interest, etc., <j>r knew 
anything about his loan transaction with thp Riggs 
National Bank whereby he got it. On the contrary 
Hurley testified he did not know anything atout the 
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matter (R. 144), and so did Cromwell (R. 149). All 
that Mr. Stadtler, the District Title Insurance Com¬ 
pany officer, knew w~as that when he deposited the 
checks of the New York Title and Mortgage Company 
and the Shoreham Investment Company in the special 
account in Riggs National Bank, he was informed there 
were already on deposit in that account certain other 
sums sufficient to make a total of $2,334,750 (R. 125, 
126). 

None of the defendants, not connected with Swart- 
zell, Rheem and Hensey Company knew, and there 
was no evidence that any of them knew, that Swart- 
zell, Rheem and Hensey Company, after receiving 
the amount deposited in said special account, failed 
to pay all of the note holders secured by the deed 
of trust of August 1, 1928. Likewise the fact of the 
overdraft in the general account of Swartzell, Rheem 
and Hensey Company caused by their payment from 
this account of the amount due on the second trust 
note, for $300,000 secured on the Shoreham Building 
which was cancelled and delivered to Mr. Stadtler, and 
the state of their balances in their account with Riggs 
National Bank, were unknown to any but Rheem and 
his corporation and the Bank. No one of the defend¬ 
ants not connected with the Swartzell, Rheem and Hen¬ 
sey Company knew and there was no evidence that 
any of them knew that the collateral notes for $635,000 
were issued or that they were repaid to the bank on 
July 17, 1930. In other words, none of such defend¬ 
ants knew anything about the notes or the loans Rheem 
made with the Riggs National Bank. 
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The evidence simply shows that the full amount of 
the obligation secured by the deed of trust of August 
1,1928, was paid and that thereafter, unknown to such 
defendants, Swartzell, Rheem and Hensey Company 

i 

had not made payment to all note holders. | 

The land records of the District of Cblumbia, 
wherein the Shoreham Building is situate, show that 
on October 6, 1929, by a deed dated October 5, 1929, 
Wardman and Bones conveyed the fee simple title of 
the Shoreham Building to Van Vranken and ^issman, 
as joint tenants; that they did not assume to pay the 
indebtedness of $2,250,000 secured by the deed of trust 
of August 1, 1928, and no mention was made in said 
deed of the indebtedness of $2,250,000 secured by said 
deed of trust of August 1, 1928 (R. 108-109). 

According to said land records the fee simple title 
to the Shoreham Building remained in shid Van 
Vranken and Wissman, subject only to said deed of 
trust of August 1,1928, until July 10,1930, when there 
was recorded a deed of trust from Van Vranken and 
Wissman to Swartzell and Rheem, trustees, tjo secure 

i 

a note of $300,000 payable to the order of Charles W. 
Handy (R. 109). 

Said land records show that the fee simpl^ title to 
said property from that date onward remained in the 
name of Van Vranken and Wissman, joint tenants, 
until July 9,1930, when a deed was recorded fpom said 
Van Vranken and Wissman, joint tenants, conveying 
the fee simple title of Shoreham Building to Shoreham 
Investment Co. (R. 108-109). 

From the date of October 6, 1929, the date of the 
record of the deed from Wardman and Bones to Van 

i 

I 
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Vranken and Wissman it does not appear in the chain 
of title that Swartzell, Rheem and Hensey owned or 
had any interest in the Shoreham Building other than 
as agent to collect the respective amounts of indebted¬ 
ness secured by deeds of trust affecting said property. 

There is not in evidence in this case any writing 
signed by Van Vranken and Wissman or by anyone 
conveying to or creating any estate or interest bene¬ 
ficial or otherwise in or to Swartzell, Rheem & Hensey 
in the Shoreham Building. 

The only evidence in this case as to the ownership 
of Shoreham Building by Swartzell, Rheem & Hensey 
is the following: 

(1) The agreement between Hurley and Swartzell, 
Rheem & Hensey Co., dated March 7, 1930, and subse¬ 
quent agreements between the same parties wherein 
Swartzell, Rheem & Hensey Co. represents itself as 
being the ownbr of the Shoreham Building. Van 
Vranken and Wissman were not parties to said agree¬ 
ments and did not sign any of them (R. 116). 

• 

(2) Oral testimony of Stadtler that District Title 
Company examined the title and found the title to 
Shoreham Building to be in Van Vranken and Wiss¬ 
man, joint tenants, whom they were informed or un¬ 
derstood were the holders of the property for Swart¬ 
zell, Rheem & Hensey Co. (R. 129.) 

(3) Oral testimony of Patrick J. Hurley that he real¬ 
ized from the inception of the deal that he was dealing 
with Swartzell, Rheem & Hensey Co. as the owner of 
the Shoreham Building. Although the building was 
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not in the name of said company he understbod that 
Swartzell, Rheem & Hensey Co. was the real owner 
of the equity, whatever that was, and the contract he 
made was not with the parties who held the jtitle. It 
was made with Swartzell, Rheem & Hensey (])o. 

(4) Joseph I. Cromwell, President of the Shoreham 
Investment Company, testified orally that throughout 
the transaction he had no understanding as to who 
were the owners of the Shoreham Building! he was 
relying on the District Title Co. He knew of hurley’s 
contract with Swartzell, Rheem & Hensey Co., the own¬ 
ers of the building, but employed the District Title Co. 
to check* up the title. 

(5) Deed from Van Vranken and Wissman dated 
subsequent to January 26, 1931, the date of the bank¬ 
ruptcy of Swartzell, Rheem & Hensey, conveying the 
Hurley-Wright Building and other properties to Trus¬ 
tees in Bankruptcy of the estate of Swartzell, Rheem 
& Hensey Co., more than six months after tl^e release 
by the deed of trust of August 1,1928. 

I 

This evidence is refuted or negatived bv the con- 

_ i 

tents of the bond dated July 9, 1930, executed by Van 
Vranken and Wissman and Swartzell, Rheeija & Hen¬ 
sey Co. as principals and the American Surqty Co. of 
New York as surety (R. 99-101). The boijd recites 
that Wissman and Van Vranken “have contracted to 
sell the said Shoreham Building to the Shoiteham In¬ 
vestment Co.” They were the owners of the legal 
record title. No mention is made in this bond of 
Swartzell, Rheem & Hensey Co. having any interest 
in the Shoreham Building. 
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COMMENTS ON SOME OF APPELLANTS ’ 
ASSIGNMENTS OF ERROR. 

Before proceeding with the argument of the case, it 
may be well at this point to make some comments on 
the assignments of error. Counsel for appellants have 
assigned thirty-six (36) specifications of error on ap¬ 
peal, covering seven (7) printed pages of the Record, 
but the assignments of error upon which ■ appellants 
rely are not set forth in their brief, as required by 
Rule VIII, Paragraph 3. Some of such assignments 
of error, which relate to the action of the court below 
in making its findings of fact and to the legal propo¬ 
sitions upon which this case depends, are not separ¬ 
ately discussed in appellants’ brief. For this reason, 
and for the convenience of the court, such assignments 
of error also are not separately discussed by appellees, 
but will be answered in the argument of the legal 
propositions involved. 

Appellees have the following comments to make in 
regard to such assignments of error as are separately 
discussed in the brief of the appellants: 

Assignments Nos. 5, 6, 7 and 8 (Appellants’ Brief, pp. 

44-45). 

Exhibits New York Title Company Nos. 2 and 3 
being letters of July 11, 1930, from the Metropolitan 
Life Insurance Company to W. J. Booher, Manager, 
New York Title & Mortgage Company, offered in evi¬ 
dence by plaintiffs, show that the check of the Metro¬ 
politan Life Insurance Company for $1,600,000 was 
made payable to the Shoreham Investment Company, 
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and the New York Title & Mortgage Company, escrow 
agent. Aside from the use of the words “escrow 
agent / 9 the form of payment necessarily constituted 
the Title Company as escrow agent. 


Assignment No. 9 (Appellants * Brief, pp. 45-46). 

Only one bond executed by Swartzell, Rheem Hen- 
sey Company was offered in evidence and thejre was 
no evidence to show that a second bond was executed 
by that company. An examination of page 141 of the 
Record, referred to in appellants’ brief in support of 
their statement that a second bond was executed, will 
indicate that the appellants have confused a bond with 
the supplemental contract between Swartzell, ^Rheem 
& Hensey Company and Hurley executed on July 16, 
1930. 

Assignments Nos. 10 and 11 (Appellants’ Brie^, pp. 

47-50). 

By these assignments, appellants attempt to make 
it appear that appellants had full knowledge of the 
character of the loan made by Riggs Bank to Swart¬ 
zell, Rheem & Hensey Company. These assertions 
are hereinafter fully answered by this appellee and 
shown to be baseless. 

With respect to the production of the $300,000 note, 
marked paid and cancelled, the evidence shows that it 
was easily obtainable through the Riggs Bank tnerely 
for the asking. This was not true of the 2,790 separate 
notes secured by the $2,250,000 deed of trust. 
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Assignment No. 12 (Appellants’ Brief, pp. 50-51). 

The evidence shows that while a representative of 
the Metropolitan Life Insurance Company was present 
at the office of the Shoreham Investment Company 
on July 15, 1930, Mr. Rheem went into a private con¬ 
ference -with Mr. Hurley and Mr. Cromwell in another 
room, at which such representative was not present, 
and at such private conference told them that he had 
“ arranged for all the money necessary to pay this 
entire obligation, including the accrued interest and 
the repayment commission” (R. 143, 144,149). Rheem 
did not state how he had arranged for the money neces¬ 
sary to take up the loan. 

Assignments Nos. 13,15,16 and 18 (Appellants’ Brief, 

pp. 51-59). 

Appellants’ statements under these assignments are 
hereinafter fully answered. By said assignments, ap¬ 
pellants attempt to show that appellees were not bona 
fide encumbrancers. The findings of fact clearly sup¬ 
port appellees’ contentions and such findings are based 
upon substantial evidence. Appellants’ case is based 
largely upon facts which they ask this Court to find 
and not upon the findings of fact signed by the trial 
justice. 


Findings of Fact Are Conclusive. 

The present practice in equity, under Equity Rule 
TO 1 /* requiring the trial court to make findings of fact 
and state conclusions of law, is similar to that long 

i 

prevailing in the Court of Claims, regarding which the 


Supreme Court of the United States has repeatedly 
held that such findings are conclusive unless impeached 
for some error in law appearing in the record. 

United States v. Smith, 94 U. S. 214, 218. 

United States v. Pugh, 99 U. S. 265, 271. 

District of Columbia v . Barnes, 197 U. S. 146, 
150. 

Cramp v. United States, 239 U. S. 221, 330. 

This Court said in Frazier v. Frazier (60 Mf. L. It. 
818), “ findings of a trial court in a case tried ^n open 
court have a weight similar to that of the verdict of a 
jury,” and by Section 649, R. S. U. S., in any ciyil case 
in the Circuit Court, where a jury is waived, tjie find¬ 
ings of the court upon the facts have the sam^ effect 
as the verdict of a jury. | 

ARGUMENT. 

The main contentions of the appellants and the prin¬ 
cipal grounds upon which they base their appeal are: 

A. That the appellee, Metropolitan Life Insurance 
Company, was not a bona fide encumbrancer Entitled 
to rely upon the doctrine of estoppel; 

B. That on July 16, 1930, at the time payment was 
made of the $2,250,000 trust, Swartzell, Rlieem & 
Hensey Company occupied a position antagonistic to 
the interests of the note holders; that this fact was 
known, to the Metropolitan Life Insurance Cojnpany, 
and that by operation of law such alleged antagonistic 
position terminated the agency of Swartzell, Rteem & 
Hensey Company to accept payment of the nbtes on 
behalf of the note holders; 
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C. That there was no valid payment within the mean¬ 
ing of the terms of the deed of trust because— 

(1) The method by which payment was made did 
not constitute an actual payment. 

(2) Payment 1 was not made “at” the office of 
Swartzell, Rheem & Hensey Company. 

The Metropolitan Life Insurance Company Was a Bona 
Fide Encumbrancer Entitled to Rely Upon the Doc¬ 
trine of Estoppel. 

At page 40 of their brief, counsel for appellants 
allege that the Metropolitan Life Insurance Company 
had knowledge or was chargeable with notice of the 
fact that the two loans, aggregating $635,000, made by 
Riggs National Bank to Swartzell, Rheem & Hensey 
Company, represented monies temporarily borrowed 
in order to enable the latter company to carry out 
the refinancing called for in connection with the ex¬ 
change of the Hurley-Wright Building for the Shore- 
ham Building. This assertion is entirely contrary to 
all of the evidence produced at the trial and is also 
contrary to the findings of fact, especially finding 
XIX, which reads as follows: 

“XIX. Neither Hurley, Cromwell, the Metro¬ 
politan Life Insurance Company, the New York 
Title & Mortgage Company, the Shoreham In¬ 
vestment Company, nor the District Title In¬ 
surance Company and affiliated companies knew 
until after July 17, 1930, that the Swartzell, 
Rheem & Hensey Company had borrowed the 
money ffom Riggs National Bank in the manner 
aforesaid to complete the amount of the special 
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deposit to cover the indebtedness due ui^der the 
deed of trust of August 1, 1928, nor did any of 
said persons know until after July 17,19f50, how, 
or in what manner Swartzell, Kheem and Hensey 
Company had received said money. None of 
said parties knew, until after July 17, 1930, that 
the said loan of $635,000 from Riggs National 
Bank was repaid on July 17 by Swartzell| Rheem 
and Hensey Company, nor did any jof said 
parties know until after July 17, 193Q, where 
Swartzell, Rheem and Hensey Co. obtained the 
money to pay the second trust note of $300,000 
secured by said second deed of trust dat^d Janu¬ 
ary 9,1930, nor that any overdraft existed after 
such payment, as described in finding XVII.” 

I 

Counsel for the appellants further contend that the 
plan of payment was skillfully designed and consum¬ 
mated so that there was no full amount paid to 
Swartzell, Rheem & Hensey Company to justify a dis¬ 
charge of the mortgage indebtedness and thi giving 
of the release executed on July 16, 1930. Thejre is not 
a word of evidence in‘the record to show that the 
Metropolitan Life Insurance Company, or thb Shore- 
ham Investment Company, or the District and Lawyers 
Title Companies, representing the Shorehamj Invest¬ 
ment Company, or the New York Title & Mortgage 
Company, representing the Metropolitan Lifp Insur¬ 
ance Company, had the slightest knowledge, informa¬ 
tion or even intimation as to where Rheem was going 
to raise the money, how it was to be raised, in what 
form it was to be raised, or as to any of the details 
which now appear in the case, discovered for the first 

Sv 
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time after Swartzell, Rheem & Hensey Company went 
into bankruptcy. There is not a line of evidence to 
show that the Metropolitan Life Insurance Company 
knew that Rheem had gone to the Riggs National Bank 
to arrange a temporary loan of four or five days. The 
insurance company did not know that he was giving 
that bank two notes secured by collateral and that the 
collateral was on the Westchester Apartment, or any 
other building. The insurance company did not know 
that Swartzell, Rheem & Hensey Company was then 
indebted to the Riggs National Bank. Neither the 
Metropolitan Life Insurance Company nor the Shore- 
ham Investment Company knew what Swartzell, Rheem 
& Hensey Company did with the money amounting to 
$2,341,750.80 received by it for the account of the note 
holders. All of those facts were learned by the ap¬ 
pellees for the first time after bankruptcy proceedings 
had been instituted and appellants now attempt to 
charge appellees with prior knowledge of those matters 
by innuendoes, and unwarranted deductions and 
inferences. 

The knowledge, if any there was, of the Riggs Na¬ 
tional Bank of these transactions of Swartzell, Rheem 
& Hensey and of Rheem, and the presumptions which 
might ordinarily arise from such knowledge, cannot 
be imputed to the Shoreham Investment Company, or 
to the Metropolitan Life Insurance Company, because 
those Companies knew nothing of these transactions 
and the bank in this matter was acting simply as a 
depositary of a special fund ear-marked for a special 
purpose. So far as the Metropolitan Life Insurance 
Company is concerned, the bank had no other.func- 
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tion to perform. The bank was not the agent} of the 
Shoreham Investment Company or the Metropolitan 
Life Insurance Company, or of the escrow agent, the 
New York Title and Mortgage Company. ! 

In addition, Mr. Hurley, Mr. Cromwell and Mr. 
Stadtler, testified, without contradiction, that they 
knew nothing concerning the source of the lpan, its 
temporary nature, or anything about it. They were 
not bound to learn how Swartzell, Rheem & Hensey 
Company was going to carry out its part of tl^e trans¬ 
action. Appellees were dealing with an investment house 
which had a high reputation for integrity in thejcommu- 
nity and there was nothing in connection with tie trans¬ 
action which looked suspicious. Had there been, Mr. 
Hurley and Mr. Cromwell testified they would pot have 
proceeded with the deal. It is inconceivable that any 
of the appellees would have gone through 'jvith the 
transaction had there been the slightest intimation that 
the dealings of Swartzell, Rheem & Hensey (jlompany 
were not regular in every respect. In the face of this 
positive evidence to the contrary, these transactions, 
open, familiar and regular in themselves, cannot be 
tortured into suspicious circumstances, imputing notice 
of intended wrongdoing on the part of Rl|eem, or 
Swartzell, Rheem & Hensey Company because of the 
fact that six months later it was discovered, to the 
surprise of this community, that Swartzell, Rheem & 
Hensey Company had betrayed their trust and the 
master mind of that combination had admitted his guilt 
and is now paying the penalty. 



36 


% 


Status of the Metropolitan Life Insurance Company. 

That there may be no misunderstanding of the na¬ 
ture of the relationship of the Metropolitan Life In¬ 
surance Company to this transaction, it may be well 
to point out the position it occupied. 

When the money loaned by the Insurance Company 
to the Investment Company and the balance made up 
by the latter Company and by Swartzell, Rheem & 
Hensey Company to pay off the original first deed of 
trust of August 1,1928, reached the hands of Swartzell, 
Rheem & Hensey Co., certain obligations then arose be¬ 
tween said Company and the appellants and other note 
holders secured by said trust, with which the Metro¬ 
politan Life Insurance Company is not concerned. The 
Insurance Company was not buying the property or 
buying the notes, nor was it in the position of a maker 
of the notes paying them off at maturity to and through 
Swartzell, Rheem & Hensey Co. It was simply lending 
its money to the purchaser of the Shoreham Building 
upon the security of a first deed of trust upon that 
property. The burden of complying with the require¬ 
ments insisted upon by the Insurance Company for its 
protection and obtaining the security rested upon the 
Shoreham Investment Company. The burden of clear¬ 
ing the title to the satisfaction of the Shoreham Invest¬ 
ment Company, the purchaser, rested upon Swartzell, 
Rheem & Hensey Co. The duty of disbursing to the 
note holders after Swartzell, Rheem & Hensey Com¬ 
pany had received the amount of the indebtedness, was 
a duty devolving upon that Company as agent of the 
note holders. 
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There was no privity or relationship between the 
original note holders and the Shoreham Inyestment 
Company or the Metropolitan Life Insurance Com¬ 
pany, which imposed upon the latter the burde^i of see¬ 
ing that the notes were paid. 

The deed of trust expressly provided that when the 
whole amount of the indebtedness was paid, the Trus¬ 
tees were authorized to release without the production 
of the individual notes marked paid and cancelled. 

Swartzell, Rheem & Hensey Co. were the Agents of 
such note holders to receive payment and it \lras their 
duty to make payment of the separate notek They 
were not the agents of the Metropolitan Liife Insur¬ 
ance Company in any sense. 

When Swartzell, Rheem & Hensey Company received 
the moneys necessary to satisfy the indebtedness under 
the terms of the deed of trust, the Shorehanii Invest¬ 
ment Company was entitled to receive a release of said 
trust. The release executed by the Trustees, which 
was delivered to the Shoreham Investment Company 
for record, recited that the indebtedness had been fully 
paid. 

The Shoreham Investment Company and tlie Metro¬ 
politan Life Insurance Company were boun<jl to take 
notice of and were entitled to rely upon the provisions 
of this recorded deed of trust. The note holders who 
had received their notes which contained on their face 
a reference to such deed of trust were likewise bound 
by its provisions when they seek to enforce it [for their 
protection. 

These principles are amply sustained by the follow¬ 
ing authorities: 

Williams v. Jackson, 107 U. S. 478. ! 


i 
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In Williams v. Jackson, a case arising in this Dis¬ 
trict, land in this District was conveyed by one Sweet 
and wife to Charles Davis and William Stickney, Trus¬ 
tees, in fee, to secure the payment of four promissory 
notes executed by the grantors in favor of Augustus 
Davis. The Trustees were authorized to release the 
trust to the grantors upon payment of the four notes 
thereby secured. One of the notes was paid but before 
the other three notes were paid or payable, and after 
they had been negotiated to the plaintiffs, Jackson and 
others, endorsees in good faith and for value, a deed 
of release reciting that the three notes had been paid 
was made to the grantors by the Trustees and Augustus 
Davis, the payee of the notes, and recorded, and the 
grantors executed and recorded a like deed of trust 
to secure the payment of a new note for money loaned 
to them by one Samuel T. Williams, who had no actual 
notice that the outstanding three notes had been nego¬ 
tiated and were unpaid. 

In this case the Supreme Court held that the first 
deed of trust from Sweet and wife did not give the 
Trustees merely a power to release the loan on pay¬ 
ment of the notes secured thereby, and to sell on de¬ 
fault of payment, but it vested the legal title in them— 

“A release of the land before payment of the 
notes vrould be a breach of their trust, and would 
be unavailing in equity to anyone who had 
knowledge of that breach. But it would pass 
the legal title.” 

and stated further 

“• * * the recorded deed of release, executed 
by him as well as by the trustees, reciting that 
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the notes had been paid, and conveying tjbe legal 
title, bound the plaintiffs, as well as hiijiself, in 
favor of anyone acting upon the faith of the 
record and ignorant of the real state o^ facts.” 

The Court further said: 

“To charge Williams with constructive 
notice of the fact that the notes had hot been 
paid, in the absence of any proof of knowledge, 
fraud, or gross or wilful negligence, on his 
part, would be inconsistent with the purpose of 
. the registry laws, with the settled principles of 
equity, and with the convenient transactions of 
business. * * * 

“The equity of Williams being at lehst equal 
with that of the plaintiffs, the legal title held 
for Williams must prevail, and he is entitled to 
priority. ’ ’ 

In another case arising in this District, Martin v. 
Poole, 36 App. D. C. 281, the court held, upon, review¬ 
ing the facts of that case, that while the release of a 
deed of trust before payment of the debt secured 
thereby had been paid was a breach of tr^st, such 
release protected the subsequent innocent purchaser 
or mortgagor for value, without notice. The court 
there said: * j 

“It is not an unusual occurrence fof a nego¬ 
tiable note to be paid before maturity, and 
the release of a trust securing suclj. a note 
naturally follows. The trustees in the recorded 
release certified that the note had bfeen paid 
and that it had been shown to them s^ marked 
‘and duly cancelled.’ It has since developed 
that this recital was false, but how was Mr. 


40 


Poole to know this? The original deed of trust 
vested in the trustees the legal title to the land, 
and while the release of the land before pay¬ 
ment of the note would be a breach of trust, 
such release would protect an innocent subse¬ 
quent purchaser or mortgagee’’ (citing Wil¬ 
liams v. Jackson, 107 U. S. 478). 

In another leading case in this District, Fifth Con¬ 
gregational Church v . Bright, 28 App. D. C. 229, the 
note recited that it was payable at the office of Ash¬ 
ford, a broker and one of the trustees in the deed of 
trust given to secure the note. The owner of the note 
sent it to Ashford for collection, to whom it was paid 
by the maker. A release of the trust was given to the 
maker. Ashford absconded with the money and in a 
suit to cancel the release the court said (p. 238-9, 240, 
243): 


“We think the facts stated clearly indicate 
for whom Ashford was acting when he received 
payment on the note. Prior to its maturity, 
Bright sent the note to Ashford, at whose office 
it was payable, with full authority to receive 
payment thereon, and, of course, to execute a 
release of the trust. Seymour, the equitable 
owner of the property covered by the trust, 
paid Ashford, in whose custody the note then 
was, $2,060, principal and interest due on the 
note at maturity. We think, clearly, that Ash¬ 
ford was acting for Bright, and, therefore, his 
agent. 

******* 
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‘‘As the note was payable at Ashford’s office, 
it was the duty of Seymour, in the absence of 
directions from Bright to the contrary, to 
tender payment there, and, finding th^ note in 
Ashford’s possession, he had a right to assume 
that Ashford had authority to receive payment 
thereon. 

****** | * 

: 

“The present case differs from the cases 
cited, in that it is not contended that Ashford 
was not fully authorized to receive payment of ^ 
the note from Seymour; the contention being 
that in accepting payment he was Seymour’s 
agent, and not Bright’s, and that therefore 
Seymour was responsible for the failure to 
remit to Bright the amount collected. We 
think this contention is not only disproved by 
the record, but that it fully and conclusively 
appears that Ashford was the agent of Bright 
when he received payment from Seymour, and 
that, no negligence being attributable to Sey¬ 
mour, his payment to Ashford absolved him 
from further liability under the note.’j 

In Day v . Brenton (102 Iowa 482), the cdurt held 
• that a purchaser in good faith of land convened by a 
deed of trust, who relied upon the recorded satis¬ 
faction by the trustee of the notes and deed of trust, 
which purported to be executed after the n^)tes had 
matured and recited the receipt of payment, was 

i 

entitled to protection against the cestui que trustent 
or their assignees, although the notes had ndt in fact 

•I 

been paid and the trustee had therefore no authority 
to satisfy the deed. The following appears in the 
opinion (pp. 488-9): 
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“We are aware that the uniform tenor of 
authorities is to the effect that a trustee has 
no powers, except those conferred by the in¬ 
strument creating the trust, and that those 
given are strictly construed; and we do not 
overlook the fact that persons dealing with the 
subject of the trust must take notice of the 
extent and limitations of the powers conferred; 
and we do not desire to intrench upon these 
well-established and salutary rules. But the 
question here presented cannot be solved by 
reference to these rules alone. Here is a case 
where the trustee has the undoubted authority 
to discharge the deed upon payment of the debt 
secured thereby. His appointment is accepted 
by the cestui que trust, and they say to the 
world that, upon compliance with certain con¬ 
ditions, he has authority to release the instru¬ 
ment. He does release it, and subsequent pur¬ 
chasers buy, relying upon this satisfaction. 
Who is to suffer under such circumstances, the 
one who puts it in the power of the trustee to 
make the discharge, or the one who buys on the 
faith of the deed of trust being satisfied V 9 

Bank of Clinton v. Goldsboro Savings & 
Trust Co., 199 N. C. 582, 155 S. E. 261. 

Alleged Antagonistic Position of Swartzell, Rheem & 
*Hensey Company to the Note Holders and Termina¬ 
tion of Its Agency by Operation of Law. 

In support of their contention that Swartzell, 
Rheem & Hensey Company occupied a position 
antagonistic to that of the note holders and that there¬ 
fore its agency to receive payment of the indebtedness 
secured by the deed of trust of August 1, 1928, had 
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terminated, counsel for appellants rely principally 
upon the following points: j 

1. Swartzell, Rheem & Hensey Company, after the 
execution of the deed of trust of August jL, 1928, 
became the owner of the security. 

I 

i 

2. By the contract of sale to the Shoreham Invest¬ 
ment Company, Swartzell, Rheem & Hensey Cbmpany 
agreed as a part of the consideration that it would 
pay the indebtedness secured by the deed 6f trust. 
As heretofore pointed out, this statement, whicjh forms 
the principal reason for appellants’ assertion that the 
company occupied an antagonistic position, is 
erroneous. 

3. In the course of the transaction Swartzell, Rheem 
& Hensey Company became involved in personal obli¬ 
gations to complete the building and to refinance the 
property at its cost, and therefore became On inde- 
pendent principal with interests diverse frOm, and 

i 

adverse to, its obligations and duties as a collecting 
agent. 

The land records disclose that approximately one 
year after the deed of trust was filed for] record, 
Wardman and Bones, the makers of the notes and the 
grantors of the deed of trust, conveyed their equity 
in the land to Wissman and Van Vranken, who took 
title subject to the indebtedness secured by the deed 
of trust but who did not assume the obligation to pay 
said indebtedness. The land records further show 
that subsequently Wissman and Van Vranken con- 
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veyed their equity in the land to Shoreham Invest¬ 
ment Company, and that that company took title sub¬ 
ject to the indebtedness secured by said deed of trust 
but did not assume the obligation to pay the same. 
These conveyances from Wardman and Bones to 
Wissman and Van Vranken and from the latter to the 
Shoreham Investment Company do not indicate or 
suggest that the authority of Swartzell, Rheem and 
Hensey Co. to collect and receive payment had been in 
any wise impaired, altered, or affected, nor do the 
land records in any wise indicate or suggest that such 
authority to collect and receive said payment had been 
in any wise impaired, altered, or affected prior to the 
filing for record of the deed of trust dated July 16, 
1930, from Shoreham Investment Company to Dodge 
and West, Trustees, to secure the Metropolitan Life 
Insurance Company for a loan of $1,600,000, or the deed 
of trust from Shoreham Investment Company to J. 
Newton Brewet and Edmund D. Rheem, Trustees, to 
secure the note or notes for $400,000 now held by 
Huntington Terrace Corporation. 

If Wissman and Van Vranken took title to the 
equity in this land and held the same as trustees for 
Swartzell, Rheem and Hensey Co., this fact is not dis¬ 
closed in any instrument filed for record prior or sub¬ 
sequent to the recording of the two last mentioned 
deeds of trust, dated July 16, 1930, nor does it appear 
from the evidence in this case that either the Metro¬ 
politan Life Insurance Company or the Huntington 
Terrace Corporation, prior to the recording of the 
said two deeds of trust last mentioned, dated July 16, 
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1930, had any actual or constructive knowledge of the 
fact that Wissman and Van Vranken acquired and 
held title to the equity in said land as trustees for 
Swartzell, Rheem and Hensey Co. I 

The Metropolitan Life Insurance Company, acting 
in good faith, paid an adequate and valuable consider¬ 
ation for its lien as did the Huntington Terrace Cor¬ 
poration, relying upon the records as to the authority 
there disclosed of Swartzell, Rheem and Hehsey Co. 
to collect and receive the principal and interest se¬ 
cured by the deed of trust, and the authority of the 
trustees to release the land from the operation of said 
deed of trust upon payment of said princjpal and 
interest to Swartzell, Rheem and Hensey Co. j 

The fact that Wissman and Van Vranken Ipok title 
to the equity in the land as trustees for Sfwartzell, 
Rheem and Hensey Co. did not in any wise ipake the 
interests of Swartzell, Rheem and Hensey Co, adverse 
or inimical to the interests of the note holders. The 
notes held by them were still secured by the land 
covered by the deed of trust, the same as tiey were 
secured at the time of the execution of the deed of 
trust. 

If Swartzell, Rheem & Hensey Co. occupied a dual 
relationship, such a relationship did not convict with 
their paramount duties to the note holders, itnder the 
law, our trustees always occupy such dual relation¬ 
ships. What they did, as subsequent events showed, 
was to acquire the equity in this property and put 
themselves in full control of it. This enable4 them to 
collect the rents, see that taxes were paid, that no de- 
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faults occurred and otherwise better protect the inter¬ 
ests of the note holders under the original trust. 

Upon the question of dual capacity, Manchester v. 
Sullivan et al., 112 Conn. 223, is of interest, because 
of its similarity to the present case. There the mort¬ 
gage contained a provision that “upon the payment of 
all of said notes or the deposit with said trustee of the 
face value of said notes with accrued interest, said 
trustee may give a proper quit claim deed releasing 
this mortgage, etc.” The Court held: 

“By his purchase of the note, the plaintiff 
became bound by its terms, and, because the 
mortgage is expressly made a part of it, by the 
provisions of the mortgage. Undoubtedly the 
company occupied a somewhat dual position, 
being in certain respects trustees for the de¬ 
fendants. 1 But, considering all of the terms of 
the note and mortgage, it is clear that it also 
represented the holder of the note, and was 
trustee for him as regards its collection. In 
fact, the nature of the plan under which the 
notes were given and sold, very likely to differ¬ 
ent purchasers but all secured by one mortgage 
to the company, and all to be due, at its option, 
upon default as to any one, made it most neces¬ 
sary thdt the holders of the notes should consti¬ 
tute the company their representative for that 
purpose. Inasmuch as the defendants exercised 
the option given in the mortgage to pay the 
notes before all of them, at least, were due, the 
situation falls fully within the*last provision of 
the mortgage which we have quoted. This was 
an express agreement by the holders of the note 
that in such a situation the mortgagors might 
deposit with the company the amount due and 
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thereupon receive from it a release of the mort¬ 
gage. That was what was done, and, in accept¬ 
ing the money in discharge of the debt, the trus¬ 
tee was performing an act expressly authorized 
by the plaintiff. Thereafter it held th^ money 
as trustee for him, and if it failed to acpount to 
him, it, not the defendants, was liable.’!’ 

I 

The case of Shaw v. First State Bank, 23f S. W. 
(Texas) 325, is also directly in point. In that case 
Shaw was the owner of land upon which the b^nk held 
a lien to secure a note. Shaw contracted to iell part 
of the land, and it was necessary in making the sale 
to have the lien released. The proceeds from the sale 
were not sufficient to pay off the note, and it whs neces¬ 
sary to get a loan from a loan company to makje up the 
difference. 

The loan company employed one Hurlbut 
sent it in making the loan. The bank holding 
to be paid off also authorized Hurlbut to 
Shaw indorsed the check from the loan 
delivered it to Hurlbut who was supposed to use the 
funds to pay off the bank’s note, but the bank did not 
get its money. . | 

The bank sued Shaw upon the note and to foreclose 
the lien. Shaw contended that the note \|as paid 
through Hurlbut acting as the agent of the bank. The 
bank’s contention was that Hurlbut could not act for 
the note holders and the maker of the note at the same 
time. The court, on appeal, held that the note was 
paid through Hurlbut acting as the agent of the bank 
to receive payment. The court said: ! 
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“The interests of plaintiff in error (Shaw) 
in paying the note and that of the bank in re¬ 
ceiving payment thereof w^ere not necessarily 
adverse. No reason is perceived why one, an 
agent to pay a note, may not also be the agent 
of the holder to collect it or to receive the pay¬ 
ment thereof. The fact that the agency to col¬ 
lect or receive payment of a stipulated demand 
and the agency to pay the same merge in one 
person violates no rule or principle of law, and 
the same person may act as agent for payee and 
payer in the transaction unless their interests 
are adverse. It is a well established rule that 
the payment of a note or other obligation is 
complete when money intended for its payment 
or discharge has reached the hands of an agent 
authorized to receive it. Golden v. O’Connell, 
76 W. Va. 282, 85 S. E. 533, 2 A. F. R. 460. If, 
therefore, Hurlbut was in fact the authorized 
agent appointed by the bank to collect the note 
or receive payment thereof, payment to him of 
money intended to discharge it would operate 
as a payment of the same, notwithstanding he 
may have been the agent of plaintiff in error 
to pay it.” 

Cases Cited by Appellants. 

A mere reading of most of the authorities cited by 
counsel for appellants on pages 72 to 84, inclusive, of 
their brief, in support of their contentions on the ques¬ 
tion of the termination of the agency, will indicate 
that they do not involve the rights of innocent third 
parties, but relate generally to the rights of principal 
and agent as between themselves, or to the right of an 
agent for collection to accept anything but money in 
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payment of his principal's debt. A trustee or agent 
may commit a breach of trust but still bind his cestui 
que trust or principal. This point has heretofore been 
discussed in connection with the question of tl^e rights 
of the Metropolitan Life Insurance Company as an 
innocent encumbrancer. 

The facts set forth in the case of Hawkins Taylor, 
61 6a. 171, cited by counsel for appellants at page 76 
of their brief, show that while Taylor was trustee, 
he executed a security to his wife and children prop¬ 
erly to perform the trust he had undertaken, namely, 
to use the trust fund for the support and maintenance 
of his wife for life, and, upon her death, to pay it 
over to their children. The mortgage was executed to 
Mrs. Taylor and minor children and not to 'Ij’aylor as 
trustee. Mrs. Taylor released the mortgage, upon 
payment being made to Taylor. The court teld that 
her release was not binding as to the interests of the 
minors and sent the case back to ascertain whether 
Mrs. Taylor received any of the money, or whether 
her husband, as her agent, received it for her, in either 
of which events, the court said it would hold that she 
had parted with her life interest. 

In Spruill v. Ballard, et al., 58 Fed. (2d) 517 (D. C. 
Ct. App., decided March 28, 1932), cited by counsel 
for appellants on page 78 of their brief, the trustee 
made misrepresentations to the owner of the property 
when she asked him to obtain a loan for her' by him¬ 
self making the loan, without her knowledge, having 
an employee in his office named as payee of the note, 
and naming himself as trustee. The court }ield that 


i 
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the creditor could not act as trustee in making a fore¬ 
closure sale, because of his conflicting interests, but 
that he had to foreclose through a court of equity. 
The action involved the immediate parties to the trans¬ 
action and the rights of innocent third parties were 
not under consideration. 

In Spencer et al. v. Lee et al., 19 W. Va. 179, cited 
by counsel for appellants at page 78 of their brief, 
the trustee became executor of the estate of the mort¬ 
gagee and the court held he could no longer act im¬ 
partially in making the sale as trustee, but must apply 
for a court foreclosure. The rights of innocent third 
parties were not involved. 

In Estate of Watkins , 121 California 327, cited by 
counsel for appellants at page 79 of their brief, the 
court said that the administrator had no right to set 
off any claim held by himself individually against a debt 
due from him as administrator to a creditor of his in¬ 
testate. It therefore refused to approve his first ac¬ 
count upon the objection of the creditor. 

In Rowe v. Rand, 111 Ind. 206 (210), cited by counsel 
for appellants at page 80 of their brief, two principals 
jointly appointed an agent to take care of a matter in 
which they were jointly interested and the court held 
that where a severance of their joint interests after¬ 
wards occurred, the severance revoked the agency. 

In Sturdivant Bank v. Schade, 195 Fed. 188, also cited 
by counsel for appellants on page 80 of their brief, a 
controversy arose among three companies as a result of 
the actions of one Jackson, who was president of all 
of said companies. The court held that where it ap- 
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peared that Jackson’s actions were adverse to the in¬ 
terests of one of the companies, he was not acting as 
its agent in that particular matter. That was ^ logical 
deduction for the court to make when it became im¬ 
portant to decide at what particular time an£ in re¬ 
spect to which matters Jackson should be heldjto have 
acted for any one of the three companies. j 

Bienenstok v. Ammidown, 155 N. Y. 47, ^ited by 
counsel for appellants on page 81 of their brief, in¬ 
volved the question of constructive notice, wihere an 
agent had acted fraudulently, but did not go into the 
question of the binding effect of the agent’s! acts as 
between the principal and innocent third parties. 

In Dahlgren v. Story, 39 App. D. C., 29, cited by 
counsel for the appellants on page 83 of their brief, the 
agent acted as buyer and seller. The court held that 
he was accountable to his principal for any profit made, 
or that he could be made to restore the property if he 
had not disposed of it to a bona fide purchase jr. 

In Fox v. Patterson, 43 App. D. C. 484, which is 
cited in appellants brief at page 84, the dourt an¬ 
nounced the same ruling as in Dahlgren v. Sfory case. 

Notice of Intended Fraud. 

Having failed to show that appellees had actual 
knowledge of the wrongful acts of Swartzell, Rheem 
and Hensey Company, appellants feebly attempt to 
offset the defense of bona fide encumbrancer by al¬ 
leging that appellees were chargeable with constructive 
notice of the intended fraud upon the noteholders, and 
on pages 91 to 93 of their brief cite certain cases on 
constructive notice. 
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In the leading ease of Wilson v. Wall, 6 Wallace 83, 
the Supreme Court had occasion to consider the ques¬ 
tion of constructive notice and said (90-91): 

“A chancellor will not be astute to charge a 
constructive trust upon one who has acted 
honestly and paid a full and fair consideration 
without notice or knowledge. On this point we 
need only to refer to Sugden on Vendors, where 
he says: ‘In Ware v . Lord Egmont the Lord 
Chancellor Cranworth expressed his entire con¬ 
currence in what, on- many occasions of late 
years, had fallen from judges of great eminence 
on the subject of constructive notice, namely, that 
it was highly inexpedient for courts of equity to 
extend the doctrine. When a person has not 
actual notice he ought not to be treated as if 
he had notice unless the circumstances are such 
as enable the court to say, not only that he might 
have acquired, but also that he ought to have 
acquired it but for his gross negligence in the 
conduct of the business in question. The ques¬ 
tion then, when it is sought to affect a pur¬ 
chaser with constructive notice, is not whether 
he had the means of obtaining and might by 
prudent caution have obtained the knowledge 
in question, but whether not obtaining was an 
act of gross or culpable negligence.’ ” 

It can not be denied that the Metropolitan Life In¬ 
surance Company paid a valuable consideration for 
its lien and took unusual precautions to see that the 
entire fund needed to discharge the $2,250,000 trust 
was actually in the hands of the persons designated in 
the trust instrument to receive payment. 

In United States v. Detroit Lumber Company, 200 
U. S. 321, 331-332, it was stated: 
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“We do not understand the law to be 
that one who enters into an ordinary and reason¬ 
able contract for the purchase of property from 
another is bound to presume that th<b vendor 
is a wrongdoer, and that, therefore, he must 
make a searching inquiry as to the validity of 
his claim to the property. The rule of law in 
respect to purchases of land or timber is the 
same as that which obtains in other commercial 
transactions, and such a rule as is claimed by 
counsel would shake the foundations of com¬ 
mercial business. No one is bound to assume 
that the party with whom he deals is a wrong¬ 
doer, and if he presents property, th^ title to 
which is apparently valid, and there ate no cir¬ 
cumstances disclosed which cast suspicion upon 
the title, he may rightfully deal with him, and, 
paying full value for the same, acquire the rights 
of a purchaser in good faith. Jones v. jSimpson, 
116 U. S. 609, 615. He is not bound t6 make a 
searching examination of all the account books 
of the vendor nor to hunt for something to cast 
a suspicion upon the integrity of the title .’ 9 

\ 

The discussion in the brief of the appellants of the 

does not 
ee would 
have re¬ 


doctrine of notice, actual and constructive, 
pursue the subject and show what the noti 
have disclosed or what the inquiry would 
vealed which would have changed the obligations of 
the respective parties. Suppose the representatives 
of the Shoreham Investment Company or the Metro¬ 
politan Life Insurance Company had inquired of the 
Riggs National Bank how the additional mbney was 
being obtained, upon what security, whether f^r a long 
period or for temporary purposes. What would this 
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knowledge have availed them? It would have shown a 
presumably honest banking transaction by a firm of 
established reputation, then possessing large re¬ 
sources, maintaining large current balances, arrang¬ 
ing for a loan to pay off a first mortgage upon a piece 
of property, the equity in which it had previously 
acquired for itself or others. This investigation—the 
ascertainment of these facts—would not have been 
notice of any fraudulent design or contemplated 
wrongdoing on the part of this highly regarded firm, 
nor of any conspiracy between it and the bank to de¬ 
fraud these noteholders. Whatever presumption may 
have attended the disclosure of these facts would have 
been wholly consistent with the presumption of inno¬ 
cence, fair dealing and good intentions, and not the 
contrary. 

If the argument of the appellants based upon their 
theory that by the acquisition of the equity in the Shore- 
ham Building, directly or indirectly, Swartzell, Rheem 
and Hensey Co. had changed its relationship to the 
original note holders is untenable, then it is a matter of 
no consequence whether the Shoreham Investment Com¬ 
pany or the Metropolitan Life Insurance Company or 
the Title Companies representing them knew or could 
have obtained knowledge of the actual ownership of 
the equity in that building. The crux of this case is 
not in the transfer of the equity in the Shoreham 
Building to Swartzell, Rheem and Hensey Co., but, as 
said before, the breach of trust committed by the latter 
months after such transfer was made and long after 
it was paid the full amount necessary to discharge the 
indebtedness. 
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There is no evidence from which anyone can as¬ 
sume or upon which an inference can be bas^d that 
Swartzell, Rheem and Hensey Co. was engaged in a 
conspiracy to defraud its clients. The acquisition of 
thje equity did not lead to any such inference. The 
placing of this equity in straw men or title holders, a 
most usual procedure in this jurisdiction and else¬ 
where, was not an incident to arouse suspicion The 
business of the firm was the bringing of buyers and 

I 

sellers of real estate together. Knowledge that the 
equity in this building had been transferred to either 
Van Vranken and Wissman, or to Swartzell, Rheem and 
Hensey Co., would have indicated that the transferees 
were acting for a prospective purchaser of th^ equity. 
The making of a temporary loan with the Rtggs Na¬ 
tional Bank by a firm having the established reputation 
and resources of Swartzell, Rheem and Hensejf Co. and 
the owners of the equity in the Hurley-Wrigljit Build¬ 
ing and other properties was nothing unusual. The 
discharge of a second trust obligati 
with the payment of the first trust 
necessary and commonplace step in clearing the title 
of the property from encumbrance. The giving of a 
bond to protect the mortgagees from lien claims on an 
uncompleted building was necessary and customary. 
The settlement of the arrears of taxes was something 
always insisted upon by both lenders and purchasers. 

Not a scintilla of evidence was offered by tlhe appel¬ 
lants to contradict the testimony of the officers of the 
Riggs Bank, the officers of the title companies and of 
Hurley and Cromwell that the bank loan was arranged 
with Rheem alone and they knew nothing about the 
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loan, the state of the bank accounts of Swartzell, 
Rheem and Hensey Co. or the manner in which the 
loan was made, secured, or the proceeds thereof de¬ 
posited until after the bankruptcy proceedings six 
months later disclosed these facts. The summary, at 
pages 40-41 of appellants’ brief, of circumstances from 
which they claim knowledge was to be imputed were all 
after discovered facts, unknown when the Shoreham 
Investment Company paid its purchase money and the 
Metropolitan Life Insurance Company loaned its 
funds. 

In the face of this positive testimony of uncontra¬ 
dicted witnesses, no inference can be indulged and no 
knowledge imputed to the appellees that Swartzell, 
Rheem and Hensey Co. as a company or Swartzell 
and Rheem as individual trustees, contemplated or 
were engaged in a conspiracy to commit a breach of 
their trust or defraud their clients. All of the cir¬ 
cumstances proven and all reasonable deductions there¬ 
from were consistent with the presumption of innocent 
intention, fair dealing and customary procedure in the 
purchase and exchange of real estate and the payment 
of the encumbrances thereon. Even if inferences to 
the contrary could reasonably be indulged, rebuttable 
inferences “must necessarily yield to credible evidence 
of the actual occurrence,” as the Supreme Court said 
in Pennsylvania Railroad Company v. Chamberlain 
(No. 379 0. T. 1932) decided February 13, 1933. The 
conclusion of that Court in said case is particularly ap¬ 
plicable to the allegations of inference, suspicion and 
presumption relied upon in the case at bar. The Court 
said: 
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*‘ Leaving out of consideration, then, the in¬ 
ference relied upon, the case for respondent is 
left without any substantial support in the evi¬ 
dence, and a verdict in her favor would have 
rested upon mere speculation and conjecture. 
This, of course, is inadmissible .’ 9 

The Metropolitan Life Insurance Company relied 
upon the documentary evidence, the witnesses pro¬ 
duced by the plaintiffs below and the testimony of 
Hurley and Cromwell, the owners of its co-defendant, 
the Shoreham Investment Company. It is criticized 
because it did not put on the stand Booher, tjie local 
representative of the New York Title & Mortgage Com- 

i 

pany, and West, who brought to it the application for 
a loan from the Shoreham Investment Company. 
Plaintiffs below put on the stand the officers of the 
Riggs Bank who said they arranged the lo^n made 
by that bank with Rheem and no one else. Hurley 
and Cromwell testified their negotiations for the pur¬ 
chase and payment of the encumbrance wejre with 
Rheem alone. Plaintiffs below did not product Rheem 
or attempt to contradict the testimony of those wit¬ 
nesses. So there was nothing material for Booher and 
West to testify. Plaintiffs’ counsel did put Bailey, 
of the New York Title & Mortgage Company, on the 
stand and doubtless would have used as their wit¬ 
nesses Booher and West if they could have obtained 
any testimony from them to bolster up the weaknesses 
of their case. Having failed to tender the master mind 
of the nefarious business—Rheem—and having ob¬ 
tained the benefit of all of our documentary evidence, 
their suggestion of suppressing evidence is as astound¬ 
ing as it is insincere. 
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Payment. 

In the present ease, the privilege was reserved in 
both the notes and in the deed of trust of paying the 
notes at any time before maturity upon payment of 
interest to date of payment and two months’ interest 
in advance, and Swartzell, Rheem and Hensey Co. were 
specifically authorized by said notes and deed of trust 
to collect and receive payment of the principal of said 
notes, the interest thereon to date of payment, and two 
months’ interest in advance in case of payment before 
maturity. The privilege of paying before maturity 
was exercised and an amount of money sufficient to 
pay the principal and interest of the notes secured by 
the deed of trust and two months’ interest in advance 
was paid and deposited in a special account in the 
Riggs National Bank to the credit of “Swartzell, 
Rheem & Hensey Co., and Luther A. Swartzell and 
Edmund D. Rheem, Trustees under Deed of Trust 
dated August 1,1928, and recorded in Liber 6194, folio 
347 of D. C. Land Records, for account of holders of 
notes described in said trust.” The full amount of 
said earmarked fund was thereafter paid to Swartzell, 
Rheem and Hensey Co. and deposited in the Riggs 
National Bank to the account of Swartzell, Rheem and 
Hensey Co. and entered on the pass book of Swartzell, 
Rheem & Hensey Co. by the Riggs National Bank as a 
credit to Swartzell, Rheem & Hensey Co. Thereafter 
the full amount of said fund was entered as having 
been received by Swartzell, Rheem and Hensey Co. on 
the books of that company at its office in the City of 
Washington, District of Columbia. The money was 
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intended for the payment of the principal and interest 
of the indebtedness represented by the proinissory 
notes secured by the deed of trust and interest thereon 
to date of payment and two months’ interest in Advance 
and reached the hands of Swartzell, Rheem and [Hensey, 
authorized to collect and receive it. Such payment to 
Swartzell, Rheem and Hensey operated as the payment 
and discharge of the indebtedness represented by the 

i 

notes secured by the deed of trust, and interest! thereon 
to date of payment and two months’ interest in advance 
for exercising the privilege of payment befote matu¬ 
rity. This payment operated in fact and in law as an 
extinguishment of the lien created by the deed of trust 
to secure the payment of the principal and interest, of 
the indebtedness represented by said notes, aid if the 
trustees should have refused to execute a deed releas¬ 
ing said lien, the Court, upon proper application, would 
no doubt have entered a decree releasing the property 
from said lien to the extent of said payment. 

The Land Records show that Swartzell, Rheem and 
Hensey Co. was authorized to collect and receive pay¬ 
ment of the principal and interest of the indebtedness 
secured by the deed of trust, and that upon payment 
of said principal and interest to Swartzell, Rlieem and 
Hensey Co., the trustees were authorized ti release 
and reconvey the land covered by said deed of trust 
without the presentation or cancellation of the notes 
or any of them. Anyone dealing with the land was 
justified in relying upon the record as to the Authority 
of Swartzell, Rheem and Hensey Co. to collect and re¬ 
ceive payment of the principal and interesj: of said 
indebtedness, and the power of the trustees, Upon such 
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payment, to release and convey the land free from the 
operation and effect of said deed of trust without 
presentation or cancellation of the notes representing 
the indebtedness secured by said deed of trust. 

At pages 59 to 64 of their brief, counsel for appel¬ 
lants admit that the legal effect of the provision of 
the deed of trust authorizing payment “at the office of 
Sw'artzell, Rheem & Hensey Company” was to create 
an agency in that company to receive payment and 
that such provision did create such an agency, so that 
one of the principal contentions made by the plaintiffs 
in the court below is no longer in the case. 

On page 4 of the brief, counsel for appellants erro¬ 
neously state that Swartzell, Rheem & Hensey Com¬ 
pany w*as obligated by its contract with the Shoreham 
Investment Company to pay the indebtedness secured 
by the August 1, 1928, deed of trust. This erroneous 
statement also appears in other portions of their brief 
and forms the principal basis for their contention that 
the payment as made did not constitute an actual pay¬ 
ment. Their argument is that Swartzell, Rheem & 
Hensey Company, being obligated by its said contract 
to make this payment, “could not, as a physical fact, 
make such a payment to itself” (p. 63); that as agent 
it could not “accept a less amount than is due his (its) 
principal by giving to the debtor credit for an amount 
which he, not as agent, but in his (its) personal ca¬ 
pacity, owes the debtor” (p. 62). Assuming for the 
sake of argument this position is correct, there are no 
facts to support it. At the time the equity to the Shore- 
ham Building was transferred, neither the grantees, 
Van Vranken and Wissman, nor Swartzell, Rheem 
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& Hensey Company assumed the payment of \he out¬ 
standing mortgage, nor did the contract of sale petween 
Swartzell, Rheem & Hensey Company and the Shore- 
ham Investment Company contain any provision obli- 

0 

gating the former company to pay the mortgage in¬ 
debtedness. 

The authorities cited on page 64 of appellants’ brief 
are based on this erroneous statement of facts, and the 
authorities set forth on pages 66 to 70 of their brief 
ignore the express provisions of the deed of irust of 
August 1, 1928, so that none of such authorities is ap¬ 
plicable to the present case. 

Swartzell, Rheem & Hensey Company in receiving 
this money in discharge of the debt secured by the 
original deed of trust, was performing an act au¬ 
thorized by the note holders secured thereby an^. there¬ 
after held the money for them as Trustees. If they 
failed to account to them, Swartzell, Rheem &lHensev 
and not the Investment Company, or the Metropolitan 
Life Insurance Company, is liable. 

This principle is announced in Manchester v. Sul¬ 
livan, supra, and is discussed in the following tese: 

i 

In Pochin v. Knoebel, et al., 63 Nebr. 768, 8^ N. W. 
264, after discussing the question of the agenc^ of the 
investment company as the result of a course of deal¬ 
ing by which it guaranteed to its clients abroad the 
collection of principal and interest, the court s^ys that 
the only question in the case is whether th4 money 
reached the person entitled to receive it and 

; 

“the money having reached the place of pay¬ 
ment, and coming into the hands of the person 
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authorized to collect it, it would seem that there . 
could be no doubt that this would operate as a 
satisfaction of the note and mortgage.” 

Authority to Accept Prepayment. 

Appellants’ final contention at the end of their brief 
raises a question of the construction of the release 
clause in the deed of trust. They assert that in case 
of prepayment before maturity, the trustees were not 
authorized to give a release without the production 
and cancellation of the notes. 

It is perfectly evident that what the mortgage pur¬ 
ported to secure was the payment of the whole indebt¬ 
edness either at the maturity of the notes or prior 
thereto by “paying interest thereon to date of said 
payment and two months’ interest in advance.” 

The provision for prepayment or payment before 
maturity was the usual one to permit the sale 
and refinancing of large properties. As it might be 
exercised at any time during the life of the mortgage 
when the notes might be, as they were here, scattered 
throughout the country in the hands of hundreds of 
holders, it was necessary to permit the debt to be paid 
to the agents of the note holders and the property re¬ 
leased by the trustees without the production of the 
notes marked paid and cancelled. Such a provision 
in the event of prepayment or payment before ma¬ 
turity was more important than a provision for pay¬ 
ment upon the due date of the notes, because in the 
latter ease the holders of the notes would be expected 
to forward them to their agents for collection. The 
contention of counsel would destroy the very purpose 
for which the clause was inserted. 
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Appellees Have the Stronger Equity. 

In this ease, the evidence shows that the appellants 
made no effort to protect themselves from SWartzell, 
Rheem. & Hensey Co. They purchased from it notes 
under an unusual type of trust deed which Enabled 
Swartzell, Rheem & Hensey Co. to receive payinent of 
the full amount of the debt and authorize a release of 
the trust by two of its officers, Swartzell and iRheem, 
the trustees, without the production of the nojes out¬ 
standing in the‘hands of the note holders. Th^ appel¬ 
lants made no effort to ascertain the provision^ of the 
trust. The evidence of their long course of dealing 
with Swartzell, Rheem & Hensey Co. shows tljiat they 
gave it originally a fund for investment and lordered 
this firm to invest and reinvest repeatedly (without 
question. Their confidence was as great as curs but 
they did not take our precautions for their protection. 
We ascertained what the deed of trust provided and 
endeavored to strictly comply with its provisions. As 
between the appellants- and the appellees, the Life In¬ 
surance Company and the Investment Company, the 
latter had the stronger equity. I 

Where the equities are equal, the stronger equity 
will prevail. 

Salem Trust Co. v . Manufacturers’ Finance Co., 
264 U. S. 182; I 

Holly v . Missionary Society, 180 U. S. 284. 


Furthermore, the legal title was in Swartz 
Rheem, Trustees, and that title passed to the 
ham Investment Company by the deed and re 
Where the equities are equal, the law must prevail— 


ell and 
Shore- 
ease. 
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Judson t\ Corcoran, 17 How. 612; 

Townsend v. Little, 109 U. S. 504; 

Williams v. Jackson, supra . 

Finally, it is settled that where one of two innocent 
persons must suffer a loss, the one whose fault or 
negligence causes the exigency must bear the loss— 

National Safe Deposit Co. v . Hibbs, 229 U. S. 
391; 

Gray et al. v . Jacobsen et al., 56 App. D. C. 353. 

Detroit & Security Trust Co. v. Finance Service 
Co. et al., 43 Fed. (2d) 599; 

Atlantic Life Ins. Co. v . Rowland, 22 Fed. (2d) 
126; 

Carpenter v. Longan, 16 Wall. 271 ; 

Pirkey v. Williams, 45 App. D. C. 590; 

Moore v. Moore, 47 App. D. C. 23; 

Carusi v. Savary, 6 App. D. C. 330; 

Ballard Bros. Fish Co., Inc., et ah v. Stephenson 
et ah, 49 Fed. (2d) 581; 

Day v. Brenton, 102 Iowa 482. 

In this case no negligence has been shown on the 
part of the Investment Company or the Metropolitan 
Life Insurance Company. They did everything pos¬ 
sible to safeguard the delivery of their fund as well as 
to protect the note holders secured by the original 
trust. They placed the fund in the strongest banking 
institution in Washington. They made out their 
checks so that no one but Swartzell, Rheem & Hensey 
Co. and Swartzell and Rheem, the trustees, could en¬ 
dorse them. 
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On the other hand, these note holders placed them¬ 
selves in the power of and blindly and implicitly relied 
upon Swartzell, Rheem & Hensey Co. They made no 
attempt to examine the trust deed given for their 
security. They took no exception to any of tjie deed’s 
unusual provisions giving the trustees the right to 
release without the production of their notes. By their 
failure to exercise any diligence whatsoever! they in¬ 
vited the disaster that has come upon thenj through 
the dishonesty of their own agents. 

As between the two parties, the law properly and 
equitably says that the one whose fault or ijegligence 
has caused the exigency must bear the loss. 

Cases supra . 

In Carusi v . Savary, 6 App. D. C. 330, fhe Court 
says: 

“Those who take risks should take fhe conse¬ 
quence of their risks, and should not seek 
to visit them upon innocent third. parties. 
Escrows, secret conditions, secret trusis, private 
parole agreements in limitation of written con¬ 
tracts, have all elements of danger in fhem. As 
between the immediate parties, equity will not 
permit those to suffier who have hopestly con¬ 
fided in others and whose confidence has been 
betrayed. But much less will it permit them to 
retrieve their loss at the expense of ihose who, 
relying upon their actions or representations, 

have become the innocent victims of I the fraud 

* 

which only those actions or representations en¬ 
abled to be perpetrated.” 

5v 

i 


i 

i 
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Conclusion. 

Appellees respectfully submit that the decree of the 
court below should be affirmed. 

FREDERIC D. McKENNEY, 
JOHN S. FLANNERY, 

lG. bowdoin craighill, 

JOHN E. LARSON, 

Attorneys for Appellees, Metropolitan 
Life Insurance Company, and Dodge 
and West, Trustees. 

ALBERT WRIGHT, 

Of Counsel. 
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COURT OFT A^RHALS 
DISTRICT Of COLUMBIA 
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No. 5729 


MAETHA VIRGINIA RHODERICK, Executrix of 
the Estate of Elbridge P. Rhoderick, Deceased; 
MARTHA V. RHODERICK, HENRIETTA W. 
MOORE et al., Appellants, 

vs. 


LUTHER A. SWARTZELL, EDMUND D. RHEEM 
(Individually and as Trustees), SHOJJEHAM 
INVESTMENT COMPANY, a Corporation, et al. 


MEMORANDUM OF ORAL ARGUMENT |0F AL¬ 
BERT WRIGHT, OF COUNSEL FOR METROPOL¬ 
ITAN LIFE INSURANCE COMPANY. 


Metropolitan Life Insurance Company agreed to 
make a loan of $1,600,000 to Shoreham Investment 
Company to be secured by a first deed of trutet on the 
Shoreham Building in Washington, D. C. 
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The New York Title and Mortgage Company was 
called upon to disburse the money loaned by the Met¬ 
ropolitan Life Insurance Company and to insure as a 
valid first lien the deed of trust to be given by the 
Shoreham Investment Company to secure the amount 
of the loan. 

The Title Company caused an examination of the 
land records to be made and found recorded in said 
records a deed of trust dated August 1, 1928, covering 
said property. Said deed of trust and the notes de¬ 
scribed therein disclosed that the privilege was re¬ 
served to pay the indebtedness represented by the 
notes at any time before maturity upon payment of 
interest to date, and the payment of two months inter¬ 
est in advance to Swartzell, Rheem & Hensey Com¬ 
pany. That is, said record disclosed that Swartzell, 
Rheem & Hensev Company were specifically authorized 

bv said deed of trust and notes to collect and receive 
* 

payment of the principal and interest of said notes 
and the interest thereon at the date of payment, and 
two months interest in advance in case of payment 
before maturity, and that upon such payment the trus¬ 
tees named in said deed of trust were authorized and 
empowered to release said deed of trust without the 
presentation or cancellation of any of the notes se¬ 
cured by that deed of trust. The land records did 
not then and do not now disclose that the power of 
Swartzell, Rheem & Hensey Company, to collect and 
receive the principal and interest of the indebtedness 
represented by £aid note was ever altered, modified or 
revoked. 
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It is a well established rule of law that a revocation 
of authority of an agent does not become effective as 
between the principal and a third person 
dealing with the agent as such until such 
receives notice of such revocation. There being noth¬ 
ing in the land records to indicate that such authority 
had been revoked, the land records were retied upon 
as to the authority of Swartzell, Rheem § Hensey 
Company to collect and receive said principal and in¬ 
terest. 

The privilege of prepayment, that is, of paying be¬ 
fore maturity, was exercised and $2,341,645.80, the 
amount of money sufficient to pay the principal and 
interest of the notes and two months interest in ad- 
vance was deposited in a special account in the Riggs 
National Bank located in Washington, to the credit of 
Swartzell, Rheem & Hensey Company (the agents au¬ 
thorized to collect and receive the principal qnd inter¬ 
est of the indebtedness) and Luther A. Swartzell and 
Edmund D. Rheem, trustees (trustees named in said 
deed of trust), “for the account of the holders of the 
notes described in said trust.” This deposit was made 
Julv 16, 1930. On the same dav there was delivered 
to said Swartzell, Rheem & Hensey Company a check 
drawn on Riggs National Bank for said sum ^f $2,341,- 
645.80, payable to Swartzell, Rheem & Hensey Com¬ 
pany by “Swartzell, Rheem & Hensey Co . and 
Luther A . Swartzell and Edmund D. Rheem, Trustees 
under deed of trust dated August 1 , 1928, and recorded 
in Liber 6194, Folio S47, of D . C . land records for ac¬ 
count of holders of said notes described in said trust.” 

i 

i 


i 


subsequently 
third person 
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Said check was honored and paid by said bank; said 
amount of money was deposited in said Riggs National 
Bank to the credit of said Swartzell, Rheem & Hensey 
Company (the agent authorized to collect and receive 
the same); was entered as a credit by the Riggs Na¬ 
tional Bank on the pass book of Swartzell, Rheem & 
Hensey Company, and thereafter entered on the books 
of Swartzell, Rheem & Hensey Company at its office 
in the City of Washington, District of Columbia, as 
having been collected and received for the account of 
said note holders. 

Said check was honored and paid by said bank July 
17,1930, the day following its date. It is a well-estab¬ 
lished rule of law that where a check is delivered to a 
creditor and is honored and paid in due course, it is 
an absolute payment of the debt and the debt is dis¬ 
charged as of the time at which the check was received. 
(48 Corp. Juris 618). The payment of this check to 
Swartzell, Rheem & Hensey Company, the agent au¬ 
thorized to collect and receive payment of the principal 
and interest of the indebtedness secured by said deed 
of trust, operated as a payment to the principals, 

namelv the note holders secured bv said deed of trust. 
+ * 

The payment of the principal and interest repre¬ 
sented bv said notes was made July 16, 1930. The 
trustees under said deed of trust had knowledge of 
said payment on that date and on said date they 
executed a release of the lien of the deed of trust dated 
August 1, 1928, securing payment of the indebtedness 
secured by said deed of trust. 
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The Metropolitan Life Insurance Company took no 
part in the making of the record of said deed of trust 
with respect to the creation of the agency of Syrartzell, 
Rheem & Hensey Company and the appointment of 
the trustees under said deed of trust. The Metro¬ 
politan Life Insurance Company relied upon the rec¬ 
ord as to the authority of Swartzell, Rheem &j Hensey 
Company to collect and the power of the trustees to 
release. 

The Metropolitan Life Insurance Company was en¬ 
titled to rely upon the recordation statutes of the Dis¬ 
trict of Columbia. (Sec. 171, Title 25, p. 359, Code 
District of Columbia, 1929.) 

It was also entitled to rely on the statute which pro¬ 
vides that no estate of inheritance in any r^al prop¬ 
erty or any declaration of limitation of us^s of the 
same “ shall be created or take effect except J by deed 
signed and sealed by the grantor * * * or de¬ 

clarant.” (Sec. 116, Title 25, p. 356, same Cbde.) 

It was also entitled to rely on the statute which pro¬ 
vides “that all declarations or creations of |trust or 
confidence of any lands * * * shall be manifested 

and proved by some writing signed by the pprty who 
is by law to declare such trust * * * or else they 

shall be utterly void and of no effect.” (Sec. 3, p. 
117, same Code.) 

While it is true that a conveyance of lands mav be 

i * 

made by which a trust or confidence shall or ipay arise 
or result by the implication or construction ol[ law, yet 
a third person without knowledge of such a trust may 
deal with the lands as if no such implied or iresulting 
trust existed. 


i 

i 
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At the time of making the loan and accepting the 
deed of trust on the Shoreham Building securing the 
loan the Metropolitan Life Insurance Company had 
no actual or constructive knowledge of any facts cre¬ 
ating a resulting or implied trust with respect to the 
Shoreham Building in favor of Swartzell, Rheem & 
Hensey Company. 


In their main brief and also in their reply brief, 
counsel for appellants assert that the District Title 
Company was the agent of the Metropolitan Life In¬ 
surance Company in connection with the settlement of 
the Shoreham Building deal. The record conclusively 
shows that the District Title Insurance Company rep¬ 
resented the Shoreham Investment Company in this 
transaction and that the Metropolitan Life Insurance 
Company was represented by the New York Title and 
Mortgage Company (Finding 23, R. 79). The evi¬ 
dence further shows that the New York Title and 
Mortgage Company had an office in the District of 
Columbia and w+as engaged in the title insurance busi¬ 
ness. As a title company of national reputation (R. 
71) it was fully capable of representing the Metro¬ 
politan Life Insurance Company in every phase of 
the transaction. There is not a line of evidence to 
show that the Metropolitan Life Insurance Company 
had anv intimation that the New York Title and Mort- 
gage Company would use any other company to assist 
it. If the New York Title and Mortgage Company, 
instead of making its own independent search, pre¬ 
ferred to rely upon the preliminary report made by 
the District Title Company, it could not by such action 
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make the District Title Company a sub-agent of the 
Metropolitan Life Insurance Company to close its loan 
to the Shoreham Investment Company. The skme is 
true with respect to the action of the New Yorjv Title 
and Mortgage Company in suggesting the method to 
be followed with respect to the delivery of the check 
of the Metropolitan Life Insurance Company j at the 
Riggs National Bank for deposit in the special account. 
There is not a line of evidence to show that the Metro¬ 
politan Life Insurance Company had any knowledge 
of this plan and if the District Title Company had any 
duty to perform for the New York Title and Mortgage 
Company, it was merely as the latter’s agent for a 
very limited purpose. 

The original correspondence from the Metropolitan 
Life Insurance Company, which was offered in evidence 
by the plaintiffs (Exhibits—New York Title <£t Mort¬ 
gage Co. Nos. 1, 2, and3—R. 114-115),clearly shbws the 
limited authority of the New York Title and Mortgage 
Company and that it had no power to make tjhe Dis¬ 
trict Title Company or the Riggs National feank a 
sub-agent or bind the Metropolitan Life Insurance 
Company by the acts or knowledge of such t)istrict 
Title Company or Riggs National Bank: Hoover vs. 
Wise (91 U. S. 308). 

There is no evidence in the record to show that the 
title report of the District Title Company was sent to 
the Metropolitan Life Insurance Company, a$ stated 
in paragraph 7, page 32, of appellants’ maiii brief. 
The record does show (p. 115) that in its letter of 
July 11, 1930, to Mr. Booher, the Metropolitan Life 
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Insurance Company acknowledged receipt of a “title 
report” and papers in regard to the loan, and we must 
assume that the New York Title and Mortgage Com¬ 
pany issued its own title report to the Metropolitan 
Life Insurance Company based upon the report of 
the District Title Insurance Company. In any event, 
the Metropolitan Life Insurance Company was rely¬ 
ing upon the title insurance policy of the New York 
Title and Mortgage Company and not upon any title 
report of the local company. 


(3147) 
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Martha Virginia Rhoderick, Executrix of tHe Estate 
of Elbridge P. Rhoderick, Deceased, El al., 
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l 

vs. I 

Luther A. Swartzell, et al., Appellees. 
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I 

i 

_ 

I 

j 

The purpose of this reply is to answer briefly certain 
propositions contained in appellees’ briefs, wtich were 
not considered in the brief filed by appellants, and to 
add certain additional citations to authorities found 
upon our original brief. 

I 

The deposit of moneys by Swartzell, Rheeijt & Hen - 
sey Co., in the special account at Riggs National Bank, 
did not transfer title to the fund or create a trust fund 
for the benefit of the noteholders: j 

In re Interborough Consolidated Corporation, 288 
Fed. 334, 32 A. L. R. 932. Certiorari denied, 262 U. S. 
752. As to the moneys deposited in the special ac- 


i 
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count by Swartzell, Rheem & Hensey Co., this case is 
identical with the present case. The Interborough 
Company had assumed the obligation represented by 
some $17,000,000.00 of bonds of its predecessor cor¬ 
poration, semi-annual interest in the full amount nec¬ 
essary to meet maturing coupons being regularly de¬ 
posited with the Empire Trust Company in an account 
entitled in the name of the payer company followed by 
the designation for the payment of semi-annual inter¬ 
est coupons due on bonds of the described issue. As 
coupons were presented, it was customary for the com¬ 
pany to draw a check from time to time covering the 
amount of coupons surrendered, but the entire amount 
of each semi-annual deposit, less the coupons actually 
cashed, was continued in the account. Because of the 
intervention of the War in the Spring of 1917, and the 
absence of the petitioner in military service, he had 
been unable to cash coupons for 1917, 1918 and 1919. 
Other coupons were held abroad and could not be ob¬ 
tained by their holders for presentment. The result 
was that when the company became bankrupt in 1920, 
there was over $400,000.00 in this special account rep¬ 
resenting the amount of over-due coupons which the 
holders had failed or been unable to present. 

The question arose whether this fund should go to 
the trustee in bankruptcy for the benefit of the credi¬ 
tors generally, or whether it had been so segregated or 
moulded into a special fund that it should be regarded 
as assigned to the coupon holders or whether an equi¬ 
table lien thereon in their favor had been created by 
the deposit. 

The court held, in brief, that the deposit of these 
moneys in a special account with the obvious intent of 
having it applied to the payment of the coupons, evi- 
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I 


denced by the designation in the title of the special 
account, did not negative the usual relation of debtor 
and creditor as between the Interborough Company 
and the Bank, and as the individual coupon holders 
were not parties to the contract of deposit, ho equitable 
assignment had occurred giving the coupon holders 
the right to demand payment of the Bgnk, and no 
equitable lien had been created in their favor which 
would afford the court a basis for decreeing their pay¬ 
ment out of the special fund. We regard t ihis case, in 
which the opinion was delivered by a circuit court of 
appeals having vast experience with cases pealing with 
financial issues, and which the Supreme Cburt declined 
to review upon certiorari, as of the utmost importance 
in the consideration of questions involved in the de¬ 
posits now under review. The opinion exhaustive, 
collecting and discussing numerous state land Federal 
cases from which the court, obviouslv after careful 
thought, defined and enunciated the rules 1 which it re- 
garded as established by the authorities jdealing with 
the subject of deposits in a bank by the debtor and by 
third persons for the purpose of meeting obligations. 

As tested by these rules, so much of the deposit in 
in Riggs Bank as was represented by nloneys of the 
Swartzell, Rheem & Hensev Co., and the' moneys bor¬ 
rowed that day from Riggs Bank w^re company 
moneys, constitute moneys placed in a special account 
so earmarked as to evidence an intention to apply them 
to the payment of notes secured by the trjust of August 
1, 1928, but as to which no contract or legal obligation 
to so apply existed whereby the noteholders could be 
regarded as equitable assignees of the fund or as hav¬ 
ing an equitable lien thereon. 
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APPLICATION OP THE PRINCIPLES DEFINED 
IN THE INTERBOROUGH CONSOLIDATED 
CORPORATION CASE TO THE PRESENT 
CASE. 

The fundamental principle of the Interborough case 
rests on the distinction between the relationship on 
the one side of debtor and creditor and on the other 
side of agent and principal or trustee and cestui que 
trust. A sum held by a debtor to be paid to his credi¬ 
tor remains the property of the debtor until it is de¬ 
livered to the creditor. 

The funds received by an agent or trustee for the 
account of the principal or cestui que trust are the 
property of the principal or cestui que trust, and of 
which the agent or trustee is the custodian. 

The severity of the rules of accountability, both civil 
and criminal, for funds held as agent or trustee, in 
striking contrast to our modern rule governing the 
responsibility of a debtor to his creditor, arise from 
and illustrate a wide distinction between the two rela¬ 
tionships. 

The manifest result of a payment to Swartzell, 
Rheem & Hensey Company under the terms of the pay¬ 
ment clause of the deed of trust was that it should re¬ 
ceive this payment as the agent for its numerous prin¬ 
cipals, the noteholders, and therefore the sufficiency of 
a payment as such may be measured by the legal result 
attending the same, to wit, whether it created a rela¬ 
tionship of principal and agent or of debtor and credi¬ 
tor. 

To further illustrate: If the Title Company had 
accepted the plan proposed in Rheem’s letter of July 
11, and paid the $1,700,000 to the company upon the 
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company’s undertaking to pay the balance due the 
noteholders to clear the trust, a relation of hgent and 
principal would have arisen as to the amount so ac¬ 
cepted by the company, but only a relation of debtor 
and creditor would have existed as to the balance. Of 

i 

course, in this illustration we are not noticing the re- 
quirement of full payment. j 

It is obvious that a payment of the character illus¬ 
trated would not meet the test of a sufficient payment. 

The question then arises, and which we contend is 
answered by the Interborough case, whether the means 
adopted by the Title Company, whereby they 1 deposited 
their part of the required fund in a specia^ bank ac¬ 
count and the company thereupon added to the special 
account $635,000, adequately met the situation, and to 
determine this question we must apply the jsame test: 
Did the actual turning over of this balance by Swart- 
zell, Rheem & Hensey Company into the Special ac¬ 
count in the forms of money belonging to Swartzell, 
Rheem & Hensey Company (and on this ^ssue it is 
immaterial whether these moneys were temporarily 
borrowed for the purpose or whether they were the 
funds of the company, taken out of its current cash) 
create a relation of agency or trusteeship, dr was that 
relationship still that of debtor and creditor!? 

The cause of the deposit was not that Swartzell, 
Rheem & Hensey Company had collected funds for 
which it was accountable as agent, but the obligation 
it had assumed under its agreement with Hurley, as 
amended, to raise the money and pay thje notes of 
August 1, 1928, in excess of the amount of cash pro¬ 
vided by the settlement of the exchange transaction, 
which amount was known by all parties to be very 
large. 
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In applying the test, we must consider the legal 
effect of such a deposit as was made in so far as the 
same applies to the company’s own moneys, and under 
the rules laid down in the Interborough decision it is 
clear that the title to these moneys did not legally or 
equitably vest in the noteholders, nor was there any 
equitable lien created in favor of the noteholders by 
that deposit. The act of deposit had no greater effect, 
in law or in equity, than if Mr. Stadtler had carried the 
$1,700,000 to the office of Swartzell, Rheem & Hensey 
Company, and its treasurer, simultaneously with the 
receipt of the same, had taken $635,000 from his cash 
drawer and placed the two funds in an envelope en¬ 
dorsed as in the title of the special account, and then 
put the envelope, with its enclosures in his safe. 

The essential distinction enunciated in the Inter¬ 
borough case related to the parties to the transaction. 
As the court stated in Section 5 of the general prin¬ 
ciples governing such cases (page 945): 


“If A places money in the hands of B, to be de¬ 
livered to C, h trust arises in favor of the latter.” 


The opinion explains this as follows: 


“The acceptance of the money with notice of its 
ultimate destination creates a duty on the part of 
B to devote it to the purpose intended, and a court 
of equity will enforce the trust. McKee v. Larnon, 
159 U. S. 317. * * * 

“Every person who receives money to be paid 
to another, or to be applied to a particular pur¬ 
pose, to which he does not apply it, is a trustee, 
and mav be sued either at law for money had and 
received, or in equity as a trustee, for a breach of 
trust. Taylor v. Benham, 5 How. 233.” 
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The second section of the principles stated on page 
945, contains the following statement: 

“If a fund is deposited in a bank for a specific 
purpose, but subject to the depositor’s check, it 
remains the property of the depositor.!” 

I 

J 

Section 3 continues: 

I 

| 

I 

“If bonds are made payable at a particular bank 
and at a particular time, and funds aje left with 
the bank to be applied in payment of the bonds, 
such funds are held by the bank as the agent of the 
obligor, and not as the agent of tpe obligee. 
Cheney v. Libby, 134 U. S. 68, 83.” 

In applying these principles to the special deposit in 
the Interborough case, the court therefore held that 
the moneys therein deposited in the special account of 
the Interborough Company constituting! the exact 
amount of the matured and unpaid coupohs, and ear¬ 
marked interest on Interborough Metropolitan Corpo¬ 
ration 4 1 / 2 % bonds, remained the property of the de¬ 
positing corporation. In reaching this conclusion the 
court approved the decision of the New York Court of 
Appeals in Noyes, 224 N. Y. 542, and a decision of the 
Appellate Division of the Supreme Court pf New York 
in Staten Island, etc., Club v. Farmers Lohn and Trust 
Company, 58 N. Y. Supp. 460, and the couift quoted the 
form of deposit in the Noyes case (32 A. L. R. 942) as 
follows: j 

i 

“For deposit in Coupon Account cjf C., R. I. & 
P. R. R. Company to meet 6 mos. interest due Sept. 
1, 1905, on $17,331,000 of its 5% bohds of 1913, 
$433,275.” 


i 

i 
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In the Interborough case the court differentiated the 
case of Central National Bank v. Connecticut Mutual 
Life Insurance Company, 104 U. S. 54, in the following 
paragraph: 

“In that case the fund deposited was not the in¬ 
dividual property of the depositor, but consisted 
of funds the beneficial ownership of which was in 
the insurance company, for which it was collected 
by the depositor, who was merely the company’s 
agent. In the instant case the fund deposited was 
the individual property of the bankrupt, and the 
petitioners’ rights therein were not different from 
those of anv other creditor.” 

In considering the question of whether such a de¬ 
posit charged the fund with an equitable lien, the court 
said (947): 

“The intent to charge is not made out in this 
case. It is not established simply by showing that 
the fund in controversy was originally deposited 
with the intention that it would be checked out to 
pay interest on the coupons, but without any agree¬ 
ment with the coupon holders that it would be so 
used.” 

EFFECT OF INCLUDING TRUTEES IN THE 

DEPOSIT. 

A complete answer to the appellees’ claims is that 
the money was merely deposited in the bank account 
of the company jointly with appellees’ own agents— 
Rheem and Swartzell, and was dissipated by the acts 
of their own agents. 

Rheem and Swartzell, as trustees under the deed of 
trust, had no relation to the fund—no right to receive 




9 


it for the noteholders (Original Brief, p. 66). They 
were designated as custodians, jointly with the com¬ 
pany, by the New York Title & Mortgage! Company, 
concurred in by the other appellees. j 

If money is delivered to a person, not j authorized 
to act by or for the creditor, such person becomes the 
agent of the payer, and his default is chargpable to the 
payer. 

This is illustrated by the following cases!: 

Deposit of moneys at a bank in paymen^ of certain 
bonds there payable, was payment only of the bond 
which was then held by the bank—not as tlo those not 
deposited for collection. 


“It had no authority to receive payment of the 
other bonds for him or on his account. 

“Whatever it may have received from the oblig¬ 
ors to be applied on the other bonds, it received as 
their agent, not as the agent of the obligee.” 

I 

Justice Field in Ward v. Smith, 7 Wall. 447, 19 L. 


Ed. 207, reiterated in Cheney v. Libby, 134 U. S. 64, 
83, 33 L. Ed. 818. ' j 


CLAIM THAT APPELLEES ARE INNOCENT PAR¬ 
TIES HAVING EQUAL EQUITIES, AND THAT 
THEIR LEGAL TITLE SHOULD, THERE¬ 
FORE, BE UPHELD. | 

On this issue, our contention is that the plaintiffs, 
without negligence or other fault, purchased securities. 
That the mortgage lien of these securities Contained an 
unusual payment clause permitting payment to Swart- 
zell, Rheem & Hensey Co., without production of the 
notes, in the manner authorized, could not give rise to 
a charge of negligence on the part of the note pur- 
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chasers, unless Swartzell, Rheem & Hensey Company 
had committed defalcation after moneys had been paid 
to them in accordance with this peculiar clause. Nor 
could the noteholders anticipate that Swartzell, Rlieem 
& Hensey Company and the trustees could subse¬ 
quently become interested in the ownership of the se¬ 
curity or incur personal responsibility for the pay¬ 
ment of a part of their notes, wilich facts were appar¬ 
ent to the appellees when they devised the method of 
payment. 

We claim, therefore, that there are no circumstances 
of neglect or default militating against the equity of 
the plaintiffs, and that on the other hand, there are 
circumstances and acts of negligence and of departure 
from legal requirements on the part of the defendants, 
winch subordinate their legal title to the equitable 
rights of the plaintiffs. 

In selecting cases to illustrate this principle, winch 
are very numerous, w^e have confined ourselves to 
those in wrhich the particular facts are similar in their 
legal effect to the present case. 

Langlois v. Gragnon, 123 La. 453, 22 L. R. A. 414: 
In this case, wiiere the act of the agent in respect to 
certain monevs w^as in excess of his authoritv, and the 
third party claimed to have been innocent and invoked 
the rule claimed by the appellees here, the court said: 

“We answer that the bank is not responsible. 
The effect of holding it to be responsible wrould be 
to permit the agent to pay his debt by saddling it 
on his principal. It stands to reason that such a 
thing cannot be legal. The principle of law wdiich 
comes into play in such a case is the following: 
‘In matters touching the agency, an agent cannot 
act so as to bind his principal, where he has an 
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adverse interest in himself/ Story, Agency, No. 

210 . 

“As a corollary to that principle, where from 
the circumstances of the particular business, the 
agent’s interest and that of his principal are nec¬ 
essarily in opposition, as in the present case, third 
persons are charged with notice of such want of 
authority. The notice which is thus imputed to 
Rev. Langlois cuts him off from invoking the rule 
that, whenever one of two innocent persons must 
sutler by the acts of a third, he who enables such 
third person to occasion the loss rUust sustain 

■ .j. # * # > > 

i 

In the earlier case of Knabe v. Ternot, 16 La. Ann. 
16, the court said: j 

i 

i 

“No agent can be permitted to assume duties 
and trusts incompatible with his agency, nor val¬ 
idly exercise such agency after he had acquired an 
interest adverse to his principal. ’ ’ 

| 

In Bank of New York v. American Dock & Trust Co., 
143 N. Y. 559, it was said: I 

“It is an acknowledged principle of law of 
agency that a general power or authority given to 
the agent to do an act in behalf of the principal 
does not extend to a case where it appears that the 
agent himself is the person interested on the other 
side. ’ ’ 

In Lee v. Smith, 84 Mo. 306, it was said: 

I 

‘ ‘ The law will not permit an agenlj’s private in¬ 
terest to come between himself and his principal. 
Its actual presence always disables tl|ie agent from 
binding his principal in the transaction/ ’ 


i 
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In Park Hotel Co. v. Fourth National Bank, 30 C. C. 
A. 409, 86 Fed. 742, the court states that to the gen¬ 
eral rule that the acts and contracts of an agent within 
the scope of his powers are presumed to be lawful, 
there is an exception as universal and inflexible as the 
rule. 


“It is that an act done or a contract made with 
himself by an agent on behalf of his principal is 
presumed to be, and is, notice of the fact that it is 
without the scope of his general powers, and no 
one who has notice of its character may safely 
rely or recover upon it without proof that the 
agent was expressly and specially authorized by 
his principal to do the act or to make the con¬ 
tract. * * *” 

“This exception is a striking illustration of the 
policy of the law to prevent the possibility of con¬ 
flict between the duty and the personal interests 
of an officer or agent.” 

In Dow^den v. Cryder, 55 N. J. L. 330, plaintiff pur¬ 
chased a draft for $3100.00 from an agent authorized 
by the defendant to sell it, for the sum of $2000.00 cash 
and the surrender of a diamond necklace for the re¬ 
maining $1100.00, which necklace plaintiff was then 
holding as a pledge for a loan theretofore make to the 
agent The agent disappeared with both the necklace 
and the $2000.00, and plaintiff sued the defendant on 
the draft. It was held that no recovery could be had 
for either the face of the draft or for the $2000.00 ad¬ 
vanced in cash. This case is very like the present, be¬ 
cause the defense was the intermingling as to a part of 
the fund of the agent’s private transaction with the 
plaintiff; because the same circumstance was pre¬ 
sented, that if the agent defaulted with the $2000.00, it 





was probable the default would also have occurred had 
he pursued his authority and sold the draft for cash; 
and because the question arose whether th^ intermin¬ 
gling of the agent’s personal obligation to the plaintiff 
with his transaction for his principal would invalidate 
the entire payment received by him. Oipitting the 
cases cited in the text, we quote the following from the 
court’s opinion: 

“It is a universal principle in the la\| of agency 
that the powers of the agent are to be exercised 
for the benefit of the principal and not cjf the agent 
or third party. Persons dealing with one whom 
they know to be an agent and to be exercising his 
authority for his own benefit, acquire no rights 
against the principal by the transaction. Such a 
transaction is usually and perhaps properly 
spoken of by the courts as fraudulent^, but, how¬ 
ever honest the intentions of the parties, the 
agent’s act is invalid merely because circumstances 
known to both prove it to be ultra vires. * * *” 
“The transaction between him (plaintiff) and 
Carmack’s agent was a unit. By it the agent was 
to give the plaintiff title to the draft in considera¬ 
tion partly of a personal benefit accruing to the 
agent. * * * The plaintiff, as we h^ve seen, is 
chargeable with knowledge that the agent had no 
power to bind his principal in such a transaction, 
and, therefore, he cannot claim to have received 
any title from the principal.” 

On an appeal in equity , the court reviews questions 
of fact as well as laiv: 

The record shows that both plaintiffs an4 defendants 
in the court below submitted requested findings of fact. 
The plaintiffs also filed objections to and akked for the 
amendment of the findings of fact proposed by the de- 
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fendants. To the court’s findings, the plaintiffs forth¬ 
with filed written exceptions and certain of these ex¬ 
ceptions are reiterated in the assignments of error. 
While the case presents involved and somewhat com¬ 
plicated facts, the assignments of error deal with a 
limited number of specific facts and the questions do 
not arise from anv conflict of testimony, as to which 

the decision of the court below would be aided bv rea- 

* 

son of its opportunity to observe the witnesses and to 
determine the truth of their testimony. We have as¬ 
sumed and we believe all counsel will agree that everv 
witness was a person of integrity and testified honestly 
and truthfully. The most important evidence was 
documentary. Therefore, the questions of fact which 
this court is asked to review are solely ultimate facts 
to be determined upon the application of legal princi¬ 
ples to the known facts. 

It is apparent from the decisions of this court that 
the rule contended for by the appellees (pages 30 and 
31 of brief for Metropolitan Life Insurance Co.) have 
no application to this case. 

Bass v. Sugarland, 50 Fed. 2d 65 (67): 

“While it does not appear from the record that 

appellant either accepted or assigned error to the 

refusal of the District Court to find as a fact that 

the collection was delaved bv the filing of a claim 

for abatement, it is well settled that, regardless 

of other technical defects in the record, when a 

case is tried bv the court without the intervention 

* 

of the jury, it is the duty of the appellate court to 
determine whether the facts specially found sup¬ 
port the judgment rendered. McCampbell v. New 
York Life Ins. Co. (C. C. A.), 288 F. 462; Stanley 
v. Supervisors of Albany Countv, 121 U. S. 535, 
7 S. Ct. 1234, 30 L. Ed. 1000.” 



15 


Wessel v. United States, 49 Fed. 2d 137 (139): 

“If the question of whether or not there is any 
substantial evidence to support the findings of 
fact was properly raised at the trial afld preserved 
for review by this court, we are satisfied that it is 
our duty to pass on that question as one of law; 
all the evidence being before us. Collier v. United 
States, 173 U. S. 79, 19 S. Ct. 330, 43 L. Ed. 621; 
United States v. Buffalo Pitts Company, 234 U. S. 
228, 34 S. Ct. 840, 58 L. Ed. 1290.” | 

I 

Howard v. Holmes, 52 App. D. C. 93: I 

“While in equity cases questions of fact as well 
as law are open to appellate review, where testi¬ 
mony has been taken in open court, $s in this in¬ 
stance, with full opportunity to observe the de¬ 
meanor of witnesses, the conclusions of the chan- 
cellor upon issues of fact are highly persuasive. 
The court, at the conclusion of the evidence, made 
the following finding:” (Following matter was 
a special finding similar to present practice.) 

i 

i 

i 

Snow v. Snow, 50 App. D. C. 242, 244: j 

“Without pursuing the subject further, let it be 
sufficient to say that on every point which she did 
not admit there was a conflict in the testimony, all 
of which was delivered in the presence of the 
court. He had an opportunity to study the wit¬ 
nesses as they testified, an advantage which we 
do not possess. In the light of that Study, and of 
all the circumstances under which t(lie testimony 
was given, he reached the conclusions just stated. 
It has been frequently adjudged by this court, and 
by the Supreme Court of the United States as well, 
that conclusions arrived at in that minner will not 
be disturbed by the reviewing courj, unless they 
are clearly wrong.” 
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The opinion then quotes from Adamson v. Gilliland, 
242 U. S. 350, 353, a paragraph containing a quotation 
from Davis v. Schwartz, 135 U. S. 631, 666. The later 
case involved the finding of a special master appointed 
by consent of parties to ascertain and report certain 
facts, which the court held was in the nature of a spe¬ 
cial verdict of a jury, and differed from such a report 
made in a reference by the court itself without such 
consent. 

Subsequent to the findings filed by the court, ma¬ 
terial evidence on the issue of the knowledge of the 
New York Title & Mortgage Co. of the status of 
Swartzell, Rheem & Hensey Co. as a principal in the 
transaction was introduced. R. 91 and 99, which con¬ 
tain order to file and copy of bond of July 9,1930, given 
by Wissman, Van Vranken and Swartzell, Rheem & 
Hensey Co., as principals, and American Surety Com¬ 
pany as surety, to New York Title & Mortgage Co. 
and Shoreham Investment Co., to secure against claims 
or liens for work, labor and materials on account of 
construction work completed to that date and (by an 
insertion initialed by the president and secretary of 
Swartzell, Rheem & Hensey Co.) unfinished construc¬ 
tion then in course of completion. 

Where new and material evidence is introduced sub¬ 
sequent to the finding, the rule does not apply. U. S. 
Trust Co. v. Mercantile Trust Co., 88 Fed. 153. 

Appellees’ contention that the contract of March 7 , 
1930 , did not require Swartzell , Rheem & Hensey Co. 
to pay the indebtedness due the noteholders or any 
part of it: 

While it is true that the contract of March 7, 1930, 
exclusive of the amendment thereafter made and car- 
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I 

ried out in its execution, merely contained the personal 
undertaking of Swartzell, Rheem & Hense^ Co. to re¬ 
finance the existing loan to the extent of $2,000,000.00 
by renewing or replacing it at its maturity on August 
1, 1933, and therefore, appellees’ contention may be 
literally correct as to the original contract, neverthe¬ 
less, the situation material for the courts considera¬ 
tion was obviously the contractual relation existing 
between that company and Hurley or tht Shoreham 
Investment Co., on the 16th day of July, 1^30, and the 
days immediately preceding. Early in Ji}ly, a verbal 
supplemental agreement had been entered jinto amend¬ 
ing the contract of March 7th, the substahee of which 
is correctly stated by the court in its finding No. XII, 
on page 69 of the record. This alteration in the trans¬ 
action was known to both title companies. Rheem so 
advised the District Title Company in liis letter of 
July 11th (R. pp. 129, 130), in which he agreed that 
Swartzell, Rheem & Hensey Co. would deliver the re¬ 
lease of the notes upon payment of the proceeds of 
the $1,600,000.00 loan, the sum of $150,00b.00 in cash, 
and the $400,000.00 second trust note, afj the foot of 
which letter he endorsed a notation of ivaiver when 
the detailed method of settlement was prescribed by 
the New York Title & Mortgage Co. It ii to be noted 
that in its letter of July 16th (R. p. 73) the New* York 
Title company transmitted to the District Title Com¬ 
pany for delivery to Swartzell, Rheem & Hensey Co., 
the $400,000.00 of notes originating solely in the 
amended agreement and secured by the cjleed of trust 
recorded simultaneously with the Metropolitan Life 
Insurance Co. deed of trust. 

It is this phase of the transactioii, obligating 
Swartzell, Rheem & Hensey Co. to supply the sum of 
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more than $600,000.00 in cash to make the required 
payment, which, even more than and in addition to the 
ownership of the Shoreham Building by that com¬ 
pany, created what in law was an antagonistic position 
under the authorities we have cited. 

The duty of the Metropolitan Life Insurance Co. to 
see that full payment icas made of the existing en¬ 
cumbrance. 

It having actual notice from the preliminary re¬ 
port that this encumbrance was on the property 
proposed as a basis for their new loan, it was 
obvious that the new mortgage would not be a first lien 
unless the prior lien was properly satisfied. The Met¬ 
ropolitan Life Insurance Co., therefore, instructed 
their agent, the New York Title & Mortgage Co., that 
in the transaction ! thev should see that this lien was 
satisfied. It is also obvious that the New York Title 
& Mortgage Co. knew that the payment was being- 
made under the particular clause of the deed of trust 
to the agent of the noteholders, and that the notes 
were not being produced and cancelled. Our conten¬ 
tion is that under these circumstances and where the 
amount being paid was known to be largely below the 
amount necessary to constitute a payment authorized 
by the deed of trust, it became the duty of the New 
York Title & Mortgage Co., as such agent and well 
within the scope of its authority, to ascertain at its 
peril that the balance of this fund required to make up 
the requisite amount was being paid and to know and 
satisfy itself sufficiently of the source of such pay¬ 
ment, and that the same was a legal and proper pay¬ 
ment. The fact that moneys had been deposited in a 
certain bank account would be merely evidence tending 
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to show payment, but of itself inconclusive bvidence of 
that fact. It was a matter susceptible of direct proof 
and the astounding lack of interest in the subject would 
lead inevitably to the conclusion that the officer han¬ 
dling this matter for the New York Title & Mortgage 
Company knew, as well as Messrs. Hurley and Crom¬ 
well frankly admitted, that these moneys were being 
put up by Swartzell, Rheem & Hensey Company itself 
and not by any other person. The fact that a title 
company knows, by reference to the title records in its 
possession, that a certain other amount must neces¬ 
sarily be paid to validate their delivery of fuoney to an 
agent, necessarily implies that in paying its part of 
that amount it cannot, without gross negligence, fail 
to advise itself of the circumstances of the payment 
of the remainder of the amount. 

Agency of the District Title Company for the Met¬ 
ropolitan Life Insurance Company also brought home 
to the latter company knowledge of the antagonistic 
relation occupied by Swartzell , Rheem knd Hensey 
Company. 

The knowledge on the part of the Metropolitan Life 
Insurance Company of the antagonistic position occu¬ 
pied by the firm of Swartzell, Rheem & Hensey Com- 
X>any is conclusively established by the production of 
the bond (R. 99-102), wherein Swartzell, Rheem & 
Hensey Company is recited in said bond as a principal 
to indemnify the New York Title & Mortgage Com¬ 
pany, among others, against contractors’ jiens by rea¬ 
son of the noncompletion of the Shorehhm Building, 
thus establishing express knowledge on th^ part of the 
Metropolitan Life Insurance Company of the antag¬ 
onistic position occupied by the firm, which worked in 
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contemplation of law a destruction of its agency to re¬ 
ceive anything for the account of the noteholders. 
While it is not necessary to argue that Mr. Hurley and 
his associates knew from the inception of the trans¬ 
action that Swartzell, Rheem & Hensey Company were 
owners of the Shoreham Building in view of the testi¬ 
mony of Hurley (R. 148) and the admission of counsel 
for the Shoreham Investment Company in his brief 
(page 63), the evidence is equally convincing to estab¬ 
lish such knowledge on the part of the Metropolitan 
Life Insurance Company inasmuch as the District Title 
Company was charged with the responsibility of clos¬ 
ing out the alleged payment on July 16th at the Riggs 
Bank by the New York Title Company in its letter of 
instructions of July 16th. 

Prior to this alleged payment at the bank on the 
16th, Mr. Stadtler not only had in his possession the 
contract of March 7, 1930, referring to Swartzell, 
Rheem & Hensey Company as owners of the building 
(R. 132), but apart from this Mr. Stadtler testified 
without contradiction (R. 129) that he understood Van 
Vranken and Wissman were straw-holders of the prop¬ 
erty for Swartzell, Rheem & Hensey Company. Be¬ 
sides, it developed that the Metropolitan Life Insur¬ 
ance Company had a representative at the conference 
at the Shoreham Building on July 15th, when the de¬ 
tails of the payment were discussed, upon the basis of 
which conference the letter of instructions of the New 
York Title Company was written the next day, yet 
this representative was not called as a witness by the 
defendant, and it must be assumed under the well- 
known rule announced by this court that his testimony, 
if given, would not support the contention of the Met¬ 
ropolitan Life Insurance Company. 
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The Metropolitan Life Insurance Compan^ also per¬ 
mitted the case to close without contradicting the 
statement in the Hurley letter of July 16, 1930, to the 
District Title Company (R. 133) to the effect that the 
bond to protect against liens had been “secured in a 
form satisfactory to both the New York Title & Mort¬ 
gage Company and to the Shoreham Investment Com¬ 
pany ’ \ | 

The antagonistic relationship of the fiftn, there¬ 
fore, in respect to the ownership of the building and its 
assumption of large financial undertakings with re¬ 
spect to its completion, the guarantee againbt mechan¬ 
ics J liens, and otherwise, were fully known in advance 
of the closing of the transaction on the 16ih of July, 
1930, to the Metropolitan Life Insurance | Company, 
which knew or was charged with knowledge that the 
effect of such antagonistic relationship destroyed the 
agency of Swartzell, Rheem & Hensev Companv to re- 
ceive anything for the noteholders and thereafter 
made the firm, in law and in fact, the agents of the 
Metropolitan Life Insurance Company and the Shore- 
ham Investment Company for all purposes. | 

While the District Title Company was! employed 
originally by Hurley, it was also designated by the 
New York Title & Mortgage Company to mike the dis¬ 
bursement of the Metropolitan loan, and the proceeds 
of this loan in the form of the check alreadV described 

I 

was delivered to the District Title Company to be de¬ 
livered when certain conditions had been satisfied. 
The closing of the transaction was by this n^eans trans¬ 
ferred to the District Title Company. 

The point of time in the progress of the transac¬ 
tion, when the Metropolitan Life Insurance Company 
loan could have been regarded as completed, or its 
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money freed from the care of its agents, had not been 
reached, the title had not been cleared, and neither 
the first nor the second trusts on the Shoreham Build¬ 
ing had been released, and the situation still called 
for the performance of an active duty in behalf of the 
Metropolitan Life Insurance Company to see to the 
proper application and payment of its moneys. So 
important was this duty entrusted to the District Title 
Company that the principal officer of the New York 
Title Company verified the performance by the District 
Title Company by his presence at the Riggs Bank, as 
testified by Mr. Xevius (R. 136), and when the issue 
was raised by Mr. Fleming as to the possible accounta¬ 
bility of the bank to the noteholders because of the 
form of the letter of July 16th, which was identical 
with the title of the deposit, Mr. Booher not only deter¬ 
mined the construction which should be placed upon 

the transaction in so far as the bank’s liability was con- 

% 

cerned, but wrote the District Title Company supple¬ 
menting their instructions of July 16th (R. 124) that: 

“We have received from the Riggs National 

Bank a letter in reference to this matter that is 

entirelv satisfactory to us.” 

•* * 

Thereupon, on the morning of July 17th (R. 127), the 
New York Title Company authorized Mr. Stadtler to 
return to Mr. Nevius the letter of the Riggs Bank of 
the 16th to the District Title Company, which letter so 
returned, the witness states, “was the only Riggs Bank 
letter the witness took away from the bank with him 
on the afternoon of July 16, 1930.” 

It is therefore obvious that in the transaction of pay¬ 
ment at the bank the District Title Company, through 
Mr. Stadtler, was acting for and in behalf of and upon 
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the instructions of the New York Title Conjpany, and 
that this was their status in the transaction df payment 
is further shown by Mr. Stadtler’s testimony (R. 123) 
that he 4 4 would have settled the transaction involving 
the transfers of this property, but this particular set¬ 
tlement was not cleared through the District Title 
Company”, and by the letter of July 16th from the 
Shoreham Investment Company enclosing tjheir check 
for $150,000 (R. 73), requiring that that check be de¬ 
posited 4 4 in the same manner as the check of the New 
York Title and Mortgage Company.” j 

The cases of Manchester v. Sullivan, 112 Conn . 223, 
and Shaw v. First State Bank, 231 S . W. 325, relied 
on by appellees: 

These two cases, referred to extensively in both of 
the briefs for appellees, require certain conjiment. As 
to Manchester v. Sullivan, pages 46 and 61 df the brief 
for the Metropolitan Life Insurance Company, and 
page 60 of the brief for the Shoreham Investment Com¬ 
pany, this case was controlled by the particular provi¬ 
sion of the mortgage that all or any of ^ series of 
twelve notes might be paid at any time, and a ^ s0 » 
the mortgagor might secure the release of thje mortgage 
by depositing the amount of the notes ahd interest 
with the trustee named in the mortgage, flie deposit 
was made with the trustee and the release! was given. 
The trustee became insolvent and failed to| account to 
the noteholders. No one could question tjhe correct¬ 
ness of the court’s decision, that such a djeposit with 
the trustee, so expressly authorized, was ^ valid con¬ 
sideration for the release. 



24 


Shaw v. First State Bank, 231 S. W. 325. The 
opinion quoted from in both briefs for appellees is that 
of the Commission on Appeals. The findings of fact 
and the full statement of the case appear in the opinion 
of the Court of Civil Appeals, 214 S. W. 442. The 
agent, who had been acting for the owner of the prop¬ 
erty and the new mortgagee in consummating the re¬ 
financing, had dealt as such agent with the State Bank 
holding the old mortgage. Upon his request as agent 
for these parties, the State Bank had transmitted the 
release to a local bank to be delivered upon the pay¬ 
ment to that local bank of the amount of the mortgage. 
The agent, with an attorney, examined the release, 
found it defective, and wrote the State Bank, suggest¬ 
ing that it be withdrawn and corrected. This was done 
by the State Bank, after which, instead of returning 
it to the local bank, they sent it directly to the agent, 
with instructions to transmit the proceeds of the mort¬ 
gage to them. 

The trial court, in the findings of fact, found that the 
agent was agent for the owner and the maker of the 
new loan, but the findings were silent on the question 
whether the agent was also agent for the State Bank, 
and the court of civil appeals, commenting on this state 
of the findings, regarded it as negativing agency as to 
the State Bank. The Commission on Appeals did not 
agree with this and directed the reversal on this ac¬ 
count and remanded the case to the trial court to try 
the issue of the agency of Hurlburt for the Bank. 
This decision is undoubtedly correct, but has no appli¬ 
cation whatever to our case. At the most, it decided 
that there was not such a conflict of interest between 
the parties to disqualify one person to act for both, 
where the issue arose as to the fact of agency for the 
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defendant, who had acted in creating the agency with 
full knowledge that Hurlburt had, throughout the 
transaction, also acted as agent for the oth^r parties.. 
The principle involved is entirely foreign to that pre¬ 
sented in our case, and may be illustrated hy a refer¬ 
ence to the record, McKeever & Goss, in the instant 
transaction of exchange, were agents for boi;h parties 
and received a commission from each, as provided in 
the exchange contract of March 7,1930. There was no 
such conflict between the parties as would prohibit such 
dual agency entered into with a knowledge of the two 
principals. But the relation of vendor and purchaser 
is, when considered with respect to the rule^ of prin¬ 
cipal and agent, one which carriers necessarily such 
a conflict of interest that under all the authorities, it 
would destroy the relationship of principal ^nd agent. 

It is interesting to note that on the subject of the 
conflict of interest, the foregoing two cases are the only 
cases cited by appellees in their briefs. 

E. Hilton Jackson, 
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Attorneys for Appellants, 
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